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IN THE SUPREME COURT OF THE STATE OF IDAHO 
TRACY SALES, individually, 
Plaintiff-Appellant, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA, 
Defendant-Respondent, 
and 
LINDA COOK, individually, 
Defendant. 
Supreme Court Case No. 41446 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE MELISSA MOODY 
JAMES F. JACOBSON TRACY L. WRIGHT 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
MERIDIAN, IDAHO BOISE, IDAHO 
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Date: 10/1/2013 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 01:30 PM ROA Report 
Page 1of4 Case: CV-Pl-2012-06516 Current Judge: Melissa Moody 
Tracy Sales vs. Stacie Peabody, etal. 
Tracy Sales vs. Stacie Peabody, Linda Cook 
Date Code User Judge 
4/10/2012 NCPI TCORTEJN New Case Filed - Personal Injury Thomas F. Neville 
COMP TCORTEJN Complaint Filed Thomas F. Neville 
SMFI · TCORTEJN Summons Filed Thomas F. Neville 
7/12/2012 CHGA DCELLISJ Judge Change: Administrative Melissa Moody 
DC ELLI SJ Notice of Reassignment Melissa Moody 
10/1/2012 AFOS CCNELSRF Affidavit Of Service 09/22/12 Melissa Moody 
AFOS CCNELSRF (2) Affidavit Of Service 09/25/12 Melissa Moody 
10/3/2012 NOAP CCHOLMEE Notice Of Appearance (Knotts for Stacie Melissa Moody 
Peabody) 
10/11/2012 ANSW CCMEYEAR Answer of Defendant Linda Cook to Plaintiff's Melissa Moody 
Complaint 
10/24/2012 NOTC DCABBOSM Notice of Status Conference Melissa Moody 
HRSC DCABBOSM Hearing Scheduled (Status 11/19/2012 03:00 Melissa Moody 
PM) 
11/2/2012 ANSW CC KHAM SA Answer And Demand Of Jury Trial (Carey Perkins Melissa Moody 
LLC For Defendants Stacie Peaboy dba 
fingerprints Day Spa) 
11/7/2012 NOTS MCBIEHKJ Notice Of Service Melissa Moody 
11/19/2012 DCHH TCHOCA Hearing result for Status scheduled on Melissa Moody 
11/19/2012 03:00 PM: District Court Hearing Hel< 
Court Reporter: Mia Martorelli 
Trnscript Pages for this hearing estimated: 50 
HRSC TCHOCA Hearing Scheduled (Civil Pretrial Conference Melissa Moody 
08/05/2013 03:00 PM) 
HRSC TCHOCA Hearing Scheduled (Jury Trial 08/26/2013 08:30 Melissa Moody 
AM) 4 Days 
11/29/2012 ORDR DCABBOSM Scheduling Order Melissa Moody 
NODT CCSWEECE Notice Of Taking Deposition Duces Tecum of Melissa Moody 
Tracy Sales 
12/10/2012 NOTC CCTHIEKJ Notice of Association (Ryan for Linda Cook) Melissa Moody 
12/21/2012 NOTS CCHEATJL Notice Of Service Of Discovery Documents Melissa Moody 
NOTS CCPINKCN Notice Of Service of Discovery Documents Melissa Moody 
NOTC CCPINKCN Notice of Taking Deposition Duces Tecum of Melissa Moody 
Tracy Sales 
1/23/2013 NOTS MCBIEHKJ Notice Of Service Melissa Moody 
2/26/2013 NOTS MCBIEHKJ Notice Of Service Melissa Moody 
3/19/2013 NOTO MCBIEHKJ Notice Of Taking Deposition Melissa Moody 
3/27/2013 NOTS CCMEYEAR Notice Of Service Melissa Moody 
4/25/2013 MOTN CCMARTJD Motion for Summary Judgment Melissa Moody 
AFFD CCMARTJD Affidavit of Stacie Peabody Melissa Moody 
AFFD CCMARTJD Affidavit of Linda Cook Melissa Moody 
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Date: 10/1/2013 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 01 :30 PM ROA Report 
Page 2 of 4 Case: CV-Pl-2012-06516 Current Judge: Melissa Moody 
Tracy Sales vs. Stacie Peabody, etal. 
Tracy Sales vs. Stacie Peabody, Linda Cook 
Date Code User Judge 
4/25/2013 MEMO CCMARTJD Memorandum in Support of Motion for Summary Melissa Moody 
Judgment 
NOHG CCMARTJD Notice Of Hearing re Motion for Summary Melissa Moody 
Judgment (5.28.13@4pm) 
HRSC CCMARTJD Hearing Scheduled (Motion for Summary Melissa Moody 
Judgment 05/28/2013 04:00 PM) 
5/2/2013 HRVC TCHOCA Hearing result for Motion for Summary Judgment Melissa Moody 
scheduled on 05/28/2013 04:00 PM: Hearing 
Vacated 
5/3/2013 AMEN CCMARTJD Amended Notice of Hearing re Motion for Melissa Moody 
Summary Judgment (5.23.13@2:30pm) 
HRSC CCMARTJD Hearing Scheduled (Motion for Summary Melissa Moody 
Judgment 05/23/2013 02:30 PM) 
5/8/2013 STIP CCOSBODK Stipulation To Amend Scheduling Order Melissa Moody 
NOHG CCOSBODK Second Amended Notice Of Hearing Re Motion Melissa Moody 
For Summary Judgment (5.28.13 @4pm) 
HRSC CCOSBODK Hearing Scheduled (Motion for Summary Melissa Moody 
Judgment 05/28/2013 04:00 PM) 
5/10/2013 MISC CCOSBODK Plaintiffs Expert Witness Disclosure Melissa Moody 
5/13/2013 HRVC TCHOCA Hearing result for Motion for Summary Judgment Melissa Moody 
scheduled on 05/23/2013 02:30 PM: Hearing 
Vacated 
5/14/2013 MEMO CCSWEECE Plaintiffs Memorandum in Opposition to Melissa Moody 
Defendants Motion for Summary Judgment 
AFFD CCSWEECE Affidavit of James F Jacobson In Opposition to Melissa Moody 
Defendants Motion for Summary Judgment 
AFFD CCSWEECE Affidavit of Linda Cook Melissa Moody 
5/21/2013 MISC CCGDULKA Defendants Stacie Peabody and Fingerprint Day Melissa Moody 
Spa's Disclosure of Lay Witnesses 
5/23/2013 AFFD CCPINKCN Affidavit of Jeffrey L Chandler DPM Melissa Moody 
5/28/2013 DCHH TCHOCA Hearing result for Motion for Summary Judgment Melissa Moody 
scheduled on 05/28/2013 04:00 PM: District 
Court Hearing Held 
Court Reporter: Tiffany Fischer 
Number of Transcript Pages for this hearing 
estimated: 50 
5/29/2013 MISC MCBIEHKJ Plaintiffs Disclosure of Lay Witnesses Melissa Moody 
5/30/2013 ORDR DCABBOSM Order Granting Defendants' Motion for Summary Melissa Moody 
Judgment on Count II of the Complaint 
6/4/2013 AFFD CCPINKCN Affidavit of Doug Schoon Melissa Moody 
6/11/2013 MOSJ CCBOYIDR Defendants Stacie Peabody and Fingerprints Day Melissa Moody 
Spa's Motion to Strike the Disclosure of Doug 
Schoon and for Summary Judment RE: Count 1-
Negligence 
000004
Date: 10/1/2013 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 01 :30 PM ROA Report 
Page 3 of 4 Case: CV-Pl-2012-06516 Current Judge: Melissa Moody 
Tracy Sales vs. Stacie Peabody, etal. 
Tracy Sales vs. Stacie Peabody, Linda Cook 
Date Code User Judge 
6/11/2013 MEMO CCBOYIDR Memorandum in Support of Defendants Stacie Melissa Moody 
Peabody and Fingerprints Day Spa's Motion to 
Strike the Disclosure of Doug Schoon, and for 
Summary Judgment Re: Count 1- Negligence 
AFFD CCBOYIDR Affidavit of Tracy L Wright Melissa Moody 
6/12/2013 STIP CCREIDMA Stipulation To Dismiss Defendant Linda Cook Melissa Moody 
NOHG CCOSBODK Notice Of Hearing Re Motion To Strike The Melissa Moody 
Disclosure Of Doug Schoon (7.15.13@ 10am) 
HRSC CCOSBODK Hearing Scheduled (Motion 07/15/2013 10:00 Melissa Moody 
AM) Motion To Strike 
6/20/2013 WITN CCMEYEAR Defendant Stacie Peabody and Fingerprints Day Melissa Moody 
Spa's First Supplemental Expert Witness 
Disclosure 
6/25/2013 MISC CCNELSRF Plf s Rebuttal Expert and Lay Witness Melissa Moody 
Disclosures 
6/27/2013 NOTD TCLAFFSD Notice Of Deposition Duces Tecum Of Linda Melissa Moody 
Cook 
7/2/2013 MOTN CCPINKCN Plaintiffs Motion to Strike Melissa Moody 
AFFD CCPINKCN Affidavit of James F Jacobson in Opposition to Melissa Moody 
Defendant's Second Motion for Summary 
Judgment and Motion to Strike 
AFFD CCPINKCN Affidavit of Doug Schoon Melissa Moody 
AFFD CCPINKCN Affidavit of Jeffrey L Chandler D.P.M. Melissa Moody 
AFFD CCPINKCN Affidavit of Linda Cook Melissa Moody 
MEMO CCPINKCN Plaintiffs Memorandum in Opposition to Melissa Moody 
Defendant's Second Motion for Summary 
Judgment and Motion to Strike 
7/1,0/2013 REPL CCNELSRF Defs Reply Memorandum RE: Motion strike and Melissa Moody 
Motion for Summary Jdugment and Response to 
Plf s Motion to Strike 
7/11/2013 NOTS CCSCOTDL Notice Of Service Melissa Moody 
7/15/2013 DCHH TCHOCA Hearing result for Motion scheduled on Melissa Moody 
07/15/2013 10:00 AM: District Court Hearing Hele 
Court Reporter: Tiffany Fisher 
Number of Transcript Pages for this hearing 
estimated: Motion To Strike/ 50 
7/22/2013 MINE TCHOCA Email Correspondence and Plaintiffs Melissa Moody 
Supplemental Memorandum 
7/25/2013 ORDR DCABBOSM Order Granting Defendants' Motion for Summary Melissa Moody 
Judgment on Count I 
CDIS TCHOCA Civil Disposition entered for: Peabody, Stacie, Melissa Moody 
Defendant; Sales, Tracy, Plaintiff. Filing date: 
7/25/2013 
STAT TCHOCA STATUS CHANGED: Closed Melissa Moody 
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Date: 10/1/2013 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 01 :30 PM ROA Report 
Page 4of4 Case: CV-Pl-2012-06516 Current Judge: Melissa Moody 
Tracy Sales vs. Stacie Peabody, etal. 
Tracy Sales vs. Stacie Peabody, Linda Cook 
Date Code User Judge 
8/5/2013 HRVC TCHOCA Hearing result for Civil Pretrial Conference Melissa Moody 
scheduled on 08/05/2013 03:00 PM: Hearing 
Vacated 
NOTC CCSCOTDL Notice Vacating Deposition Duces Tecum of Melissa Moody 
Linda Cook 
. 8/6/2013 STIP CC BOYi DR Stipulation to Dismiss Linda Cook Melissa Moody 
8/7/2013 MISC DCABBOSM Rule 54(b) Certificate Melissa Moody 
MOTN CC KHAM SA Plaintiff's Motion To Reconsider Melissa Moody 
AFFD CC KHAM SA Affidavit Of James F. Jacobson In Support Of Melissa Moody 
Plaintiff's Motion To Reconsider 
AFFD CC KHAM SA Affidavit Of Jeffrey L. Chandler, DPM In Support Melissa Moody 
Of Plaintiff's Motion To Reconsider 
MEMO CC KHAM SA Plaintiff's Memorandum In Support Of Plaintiff's Melissa Moody 
Motion To Reconsider 
8/8/2013 CDIS TCHOCA Civil Disposition entered for: Sales, Tracy, Melissa Moody 
Plaintiff; Cook, Linda, Defendant. Filing date: 
8/8/2013 
HRVC TCHOCA Hearing result for Jury Trial scheduled on Melissa Moody 
08/26/2013 08:30 AM: Hearing Vacated 4 Days 
ORDR TCWEGEKE Order of Dismissal on Defendant Linda Cook Melissa Moody 
Only 
8/23/2013 MEMO CCSWEECE Defendants Stacie Peabody and Fingerprints Day Melissa Moody 
Spas Memorandum in Opposition to Plaintiffs 
Motion for Reconsideration 
9/3/2013 ORDR DCABBOSM Order Denying Plaintiff's Motion to Reconsider Melissa Moody 
Prior Order Granting Summary Judgment on 
Count I 
9/13/2013 MECO MCBIEHKJ Stacie Peabody and Fingerprints Day Spas Melissa Moody 
Memorandum of Cost 
9/19/2013 JDMT DCABBOSM Judgment Melissa Moody 
9/24/2013 APSC CCTHIEBJ Appealed To The Supreme Court Melissa Moody 
NOTA CCTHIEBJ NOTICE OF APPEAL Melissa Moody 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
APR 1 0 2012 
CHRISTOPHER O. RICH, Clerk 
av JOANNA ORTEGA 
DEPUTY 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
CV p I 120 .. 6516ii 





) Fee Category: A.4. 
STACIE PEABODY, individually and doing ) Fee: $88.00 
business under the assumed name of ) 
FINGERPRINTS DAY SPA; and LINDA ) 




COMES NOW Plaintiff, Tracy Sales, by and through her attorneys of record, 
Robert W. Jacobson and James F. Jacobson, Jacobson & Jacobson, PLLC, and complains 
and alleges against the Defendants as follows: 
PARTIES 
I. 
COMPLAINT - Page 1 
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At all times material hereto, Plaintiff, Tracy Sales, (hereafter "Plaintiff,") was a 
resident of Boise, Ada County, Idaho. 
II. 
At all times material hereto, Defendant Stacie Peabody doing business under the 
assumed name of Finger Prints Day Spa, and was a resident of Boise, Ada County, Idaho. 
At all times relevant hereto Defendant Linda Cook was a resident of Ada County, Idaho. 
JURISDICTION AND VENUE 
III. 
This Court has subject matter jurisdiction over this action pursuant to and by 
virtue of Idaho Code Section 1-705 and other applicable laws and rules. The claim 
exceeds the jurisdictional minimum of this Court of $10,000.00. 
IV. 
This Court has personal jurisdiction over the above-named Defendants pursuant to 
and by virtue of Idaho Code Section 5-514. 
v. 
Defendants committed torts within the State of Idaho and caused injury to 
Plaintiff within the State of Idaho. Defendants also have substantial minimum contacts 
within the State of Idaho. 
VI. 
Venue is proper in Ada County pursuant to and by virtue of Idaho Code §5-404. 




On or about April 19, 2010, Plaintiff was a customer at Defendant Peabody's 
facility, Finger Print Day Spa, and she had gone there for the purpose of obtaining a 
pedicure. Plaintiffs pedicure included various procedures on her feet and soaking her 
feet in basins used, maintained, and serviced at Defendant Peabody's facility. During the 
pedicure Plaintiffs right big toe was punctured or otherwise injured by an instrument or 
" 
instruments being used to perform the pedicure. Defendant Linda Cook performed the 
pedicure on the date of the incident at Defendant Peabody's facility. 
VIII. 
Later, the cuticle and skin around the toe nail became red and swollen. Infection 
set in and Plaintiffs condition worsened, resulting in significant injury to Plaintiff, and 
Plaintiff required numerous treatments and procedures, including surgery. 
COUNT I - NEGLIGENCE 
IX. 
Defendants, individually or jointly and severally, were negligent in causing injury 
I 
and damage to Plaintiff as a result of the performance of the pedicure; in failing to warn 
Plaintiff of potential risks involved in the pedicure procedure and in failing to keep tools 
and instruments in a safe and usable condition to avoid injury or infection to Plaintiff and 
others for whom they performed pedicure procedures; and otherwise failing to maintain 
the premises, facility, equipment, and working conditions in a safe and reasonably 
prudent manner to avoid injury or infection to Plaintiff and others for whom they 
performed pedicure procedures. 
COMPLAINT - Page 3 
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x. 
Plaintiff was injured and otherwise damaged as a direct result of the incident 
alleged herein, which injuries and damages were directly and proximately caused by 
Defendants' negligence. 
XI. 
By reason of said conduct of the Defendants and as a proximate result thereof, 
Plaintiff has suffered severe physical and economic injuries and other damages. 
XII. 
Plaintiff has also incurred expenses from past medical and related care, and is 
expected to incur additional expenses for care in the future. 
XIII. 
Plaintiff has also suffered damages including but not limited to physical pain and 
suffering, future physical pain and suffering, and loss of enjoyment of life. 
COUNTII-RESPONDEATSUPERIOR 
XIV. 
At all times relevant hereto, Defendant Linda Cook was acting as the agent and/or 
under the direction and/or control of Defendant Peabody in the performance of the 
pedicure; the use of equipment and tools to perform the pedicure; and the use of the 
facility, workspace, and other accoutrements used in the performance of the pedicure. 




Defendant Peabody is vicariously liable for the actions, conduct, omissions, and 
negligence of Defendant Cook as set forth herein pursuanMo the doctrine of respondeat 
superior. 
COSTS AND ATTORNEY FEES FOR ALL COUNTS 
XVI. 
Plaintiff may be entitled to an award of reasonable attorney's fees and costs for 
the prosecution of this action. To the extent Plaintiff is so entitled; Plaintiff makes a 
claim for an award of reasonable attorney's fees and costs. 
DEFAULT 
XVII. 
A reasonable amount for attorney fees and costs in the event of default is Two 
Thousand Five Hundred Dollars ($2,500.00) or one-third (1/3) of the amount recovered, 
whichever is greater. In the event this matter is contested, Plaintiff should be awarded 
such other and further reasonable amount by the Court according to the laws of Idaho. 
WHEREFORE, Plaintiff prays that the Court enter judgment against the 
Defendants, as follows: 
1. For compensatory damages, for physical injuries sustained by Plaintiff for 
medical and related care, past and future; 
2. For compensatory damages for Plaintiff regarding economic loss; 
COMPLAINT - Page 5 
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3. For amounts to compensate Plaintiff for damages including but not limited 
to physical pain and suffering, economic loss and loss of enjoyment of 
life; 
4. For Plaintiffs costs and reasonable attorney fees incurred herein to the 
extent available by law; and 
5. For costs of Court and such other and further relief as the Court deems 
just, and to which Plaintiff is entitled. 
DATED this 
COMPLAINT - Page 6 
' :-\-l... ( t> Clay of April, 2012. 
JACOBSON & JACOBSON, PLLC 
By: \<.~w. ~~ 
Robert W. Jacobson 




Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Facsimile: (208) 947-9009 
E-Mail jeff@heinemanlaw.com 
ISB No. 7352 
Attorney for Defendant Cook 
Nu.-· ---c;F1ii"r.Lt:no -2@~;:-;J:::;:-__ -
A.M.----P.M. 
OCT 11 2012 
CHRISTOPHER D. RICH, Clerk 
By ANNAMARIE MEYER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
TRACY SALES, an individual, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No. CV-PI-1206516 
ANSWER OF DEFENDANT LINDA 
COOK TO PLAINTIFF'S 
COMPLAINT 
COMES NOW Defendant Linda Cook, by and through her counsel of record, Jeffrey P. 
Heineman, and submits her answer to the complaint filed by Plaintiff. 
1. Defendant is without sufficient information or knowledge to admit or deny the 
allegations in paragraph I, and as such are denied. 
2. Defendant is without sufficient information or knowledge to admit or deny the 
allegations set forth in the first sentence of paragraph II which reference 
ANSWER OF DEFENDANT LINDA COOK 
l 
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Defendant Stacie Peabody, and as such are denied. Defendant admits the 
allegations set forth in the second sentence of paragraph II. 
3. Defendant admits the allegation set forth in the first sentence of paragraph III. Defendant 
is without sufficient information or knowledge to admit or deny the allegations set forth 
in the second sentence of paragraph III, and as such are denied. 
4. Defendant denies the allegations set forth in paragraph IV except those allegations that 
constitute admissions on the part of Plaintiff. 
5. Defendant denies the allegations set forth in the first sentence of paragraph V except 
those allegations that constitute admissions on the part of Plaintiff. Defendant is without 
sufficient information or knowledge to admit or deny the allegations set forth in the 
second sentence of paragraph V, and as such are denied. 
6. Defendant admits the allegations in paragraph VI. 
7. Defendant admits that she performed a pedicure on Plaintiff on or about April 19, 2010 in 
Defendant Peabody's facility as stated in paragraph VII. Defendant denies the remaining 
allegations set forth in paragraph VII except those allegations that constitute admissions 
on the part of Plaintiff. 
8. Defendant is without sufficient knowledge to admit or deny the allegations set forth in 
paragraph VIII, and as such are denied. 
COUNT I - NEGLIGENCE 
9. befendant denies the allegations set forth in paragraph IX except those allegations that 
constitute admissions on the part of Plaintiff. 
ANSWER OF DEFENDANT LINDA COOK 
2 
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10. Defendant" denies the allegations set forth in paragraph X except those allegations that 
constitute admissions on the part of Plaintiff. 
11. Defendant denies the allegations set forth in paragraph XI except those allegations that 
constitute admissions on the part of Plaintiff . 
. 
12. Defendant is without sufficient information or knowledge to admit or deny the allegations 
set forth in paragraph XII, and as such are denied. 
13. Defendant is without sufficient information or knowledge to admit or deny the allegations 
set forth in paragraph XIII, and as such are denied. 
COUNT II - RESPONDEAT SUPERIOR 
14. Defendant is without sufficient knowledge to admit or deny the allegations set forth in 
paragraph XIV, and as such are denied. 
15. Defendant is without sufficient knowledge to admit or deny the allegations set forth in 
paragraph XV, and as such are denied. 
COSTS AND ATTORNEY FEES ON ALL COUNTS 
16. Defendant denies the allegations set forth in paragraph XVI except those allegations that 
constitute admissions on the part of Plaintiff. 
DEFAULT 
17. Defendant denies the allegations set forth in paragraph XVII except those allegations that 
constitute admissions on the part of Plaintiff. 
AFFIRMATIVE DEFENSES 
1. Plaintiffs complaint is barred by assumption of risk. 
2. Plaintiffs complaint is barred by her failure to mitigate of damages. 




WHEREFORE, having answered Plaintiffs complaint, Defendant Linda Cook prays that the 
Court enter an order: 
I. Dismissing Plaintiffs action; 
2. Requiring Plaintiff to pay Defendant's costs and reasonable attorney incurred herein 
as available under law; and , 
3. For any further relief the Court finds just and equitable on behalf of Defendant Cook. 
Dated this ,LL~ of October 2012. 
CERTIFICATE OF SERVICE 
A true and correct copy of the foregoing document was sent by United States mail, first 
class, postage prepaid, on October 11, 2012, to the below listed parties: 
James F Jacobson 
Robert W Jacobson 
Jacobson & Jacobson, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, Idaho 83642 
David W. Knott 
Carey Perkins LLP 
PO Box 519 
Boise, ID 83701-0519 
ANSWER OF DEFENDANT LINDA COOK 
4 
~~. ~ ~~~-~~:---__..... ~~ISB7352 
Attorney for Linda Cook 
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ci II-/' . 
David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 61h Street, Suite 200 
P. 0. Box. 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody dba 
Finger Prints Day Spa 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
CHAlSTOPHER D. RICH. QIG$ 
~KA=lmt. 
Plaintiff, Case No. CV Pl 1206516 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
ANSWER AND DEMAND FOR JURY 
TRIAL 
Defendants Stacie Peabody and Fingerprints Day Spa ("Defendants"), by and 
through their counsel of record, Carey Perkins LLP, hereby answer the Plaintiff's Complaint 
as follows: 
FIRST DEFENSE 
Defendants deny each and every allegation of the Plaintiff's Complaint not 
ANSWER AND DEMAND FOR JURY TRIAL- 1 
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herein expressly and specifically admitted. 
truth of i11. 
SECOND DEFENSE AND ANSWER TO THE PARAGRAPHS 
OF THE COMPLAINT 
1. 
Defendants lack knowledge or information sufficient to form a belief as to the 
2. 
Defendants admit the first sentence of i1 2. Defendants lack knowledge or 
information sufficient to form a belief as to the truth of the second sentence of i1 2. 
3. 
In answer to i1i13 and 4, Defendants admit only that the Court has jurisdiction 
in this matter. 
4. 
Paragraph 5 states legal conclusions that require no response. To the extent 
any response is required, deny. 
5. 
Defendants admit i1 6. 
6. 
Defendants lack knowledge or information sufficient to form a belief as to the 
truth of i1i1 7 and 8. 
7. 
Paragraphs 9, 10, 11, 12, 13, 14, and 15 all state legal conclusions which 
require no response. To the extent any response is required, Defendants deny them. 
Defendants specifically deny that Defendant Linda Cook was at any time material hereto 
ANSWER AND DEMAND FOR JURY TRIAL- 2 
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acting under the direction and/or control of Defendants. 
8. 
Defendants deny~~ 16 and 17. 
9. 
To the extent Plaintiff's "prayer for relief' asserts any allegations against 
Defendants that require a response, the same are denied. 
AFFIRMATIVE AND OTHER DEFENSES 
10. 
By asserting these defenses, Defendants do not admit that they bear the 
burden of proof as to any of them. 
11. 
The Complaint fails to state a claim against Defendants upon which relief 
may be granted. 
12. 
The Plaintiff's claims against Defendants are barred in whole or in part by the 
doctrines of waiver and/or estoppel. 
13. 
The Plaintiff's claims against Defendants .are barred in whole or in part by 
Plaintiff's failure to mitigate her damages, if any. 
14. 
The Plaintiff may not be the real party in interest with respect to all or part of 
her claims, contrary to Rule 17 of the Idaho Rules of Civil Procedure. 
ANSWER AND DEMAND FOR JURY TRIAL- 3 
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15. 
The Plaintiffs damages, if any, were proximately caused, in whole or in part,' 
by the contributory and/or comparative negligence and/or fault of the Plaintiff and/or 
persons or entities other than Defendants, as a result of which, the Plaintiffs claims against 
Defendants are barred in whole or in part. 
16. 
The Plaintiff's claims are barred in whole or in part by the fact that Plaintiff's 
damages, if any, were proximately caused, in whole or in part, by superseding and/or 
intervening acts or omissions of the Plaintiff and/or persons or entities other than 
Defendants, and/or by superseding and/or intervening forces other than those controlled 
by Defendants. 
17. 
The Plaintiffs claims are barred in whole or in part by the fact that Defendant 
Cook was an independent contractor, at all times material hereto. 
18. 
Defendants have been required to retain the services of attorneys to 
represent them herein. Defendants are entitled to recover reasonable attorney fees from 
Plaintiff pursuant to Idaho Code §§ 12-120, 12-121, and l.R.C.P. 54, and all other 
applicable provisions of Idaho law. 
19. 
Discovery is just beginning and Defendants reserve the right to amend this 
Answer and assert any additional affirmative defenses which are applicable and/or 
revealed during the discovery process. 
ANSWER AND DEMAND FOR JURY TRIAL- 4 
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PRAYER 
WHEREFORE, Defendants pray for relief as follows: 
1. That the Plaintiff take nothing by way of her Complaint, and that her 
claims against D.efendants be dismissed with prejudice. 
2. That Defendants be awarded their attorney fees and costs incurred 
in this action pursuant to all applicable law, including but not limited to, Idaho Code §§ 12-
120, 12-121, and Rule 54 of the Idaho Rules of Civil Procedure. 
3. That this Court award Defendants such other and further relief as it 
deems just and equitable in the premises. 
DEMAND FOR JURY TRIAL 
Defendants demand a trial by jury of twelve (12) as to all issues. 
DATED this 2nd day of November, 2012. 
ANSWER AND DEMAND FOR JURY TRIAL- 5 
CAREY PERKINS LL 
By~~-t-~f--~~~~~~~~ 
David notts, Of the Firm 
Trac~ . Wright, Of the Firm 
Atta ys for Defendants 
Stacie Peabody dba 
Finger Prints Day Spa 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2nd day of November, 2012, I served a true 
and correct copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by 
· delivering: the same to each of the following, by the method indicated below, addressed as 
follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Attorneys for Defendant Cook 
Telephone: (208) 343-5687 









U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile (208) 477-5210 





Apr.25. 2013 4:16PM Law Off ice 
Jeffrey P. Heineman 
· Heineman Law Office 
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DePUTy 
Attorneys for Linda Cook ORIGINAL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants, 
STATE OF IDAHO ) 
:ss. 
County of Ada ) 
Case No. CV PI 1206516 
AFFIDAVIT OF LINDA COOK 
I, LINDA COOK, having first been duly sworn upon oath, states and avers as follows: 
AFFIDAVIT OF LINDA COOK - l 
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Apr.25. 2013 4:16PM Law Off ice No. 4838 P. 2 
1. On or around April 19, 2010, I was leasing space fi:om Stacie Peabody, who 
,. 
owned the space that housed Fingerprints Day Spa. 
2. In exchange for.weekly lease payments to Stacie Peabody, I was entitled to 
perform my spa services at Fingerprints Day Spa. 
3. Under the leasing arrangement in 2010, I brought and used my own supplies, 
including nail implements. 
4. During the time in question in 2010, I had full conttol over my business hours, 
my methods. and my tools and implements. 
5. During the titne in question, I scheduled my own appointments at the times of 
my choosing. Neither Stacie Peabody nor Fingerprints Day Spa had any control over whether and 
when I worked; nor did they supervise my services provided to the Plaintiff, 
6. My weekly lease payments to Stacie Peabody did not change in amount 
depending on how much business I received each week. 
7. During the time in question, Stacie Peabody received no share of my business 
income. 
Further your Affiant sayeth naught. 
Linda.Cook 
SUBSCRIBED AND SWORN to befol'e me this &"!7 day o~3. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2~~y of April, 2013, I served a true and 
correct copy of the foregoing AFFIDAVIT OF LINDA COOK by delivering the same to each 
of the following, by the method indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
AFFIDAVIT OF LINDA COOK - 3 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 477-5210 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
000025
• 
David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 5th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 
• 
APR 2 5 2013 
CHRISToPHEFr 0. RICH, Clerk 
By JAMIE MARTIN 
OEPUTY 
ORIGINAL 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
Case No. CV Pl 1206516 
DEFENDANTS STACIE PEABODY 
AND FINGERPRINTS DAY SPA'S 
MOTION FOR SUMMARY 
JUDGMENT 
COME NOW Defendants Stacie Peabody and Fingerprints Day Spa 
("Defendants"), by and through their counsel of record, Carey Perkins LLP, and move this 
Court for entry of Summary Judgment dismissing this action against Defendants, on the 
grounds and for the reasons that there are no genuine issues of material fact and that 
these Defendants are entitled to judgment as a matter of law. 




This Motion is based upon Rule 56 of the Idaho Rules of Civil Procedure, the 
Affidavit of Linda Cook, the Affidavit of Stacie Peabody, the Memorandum in Support of 
Defendants' Motion for Summary Judgment, filed contemporaneously herewith, and the 
files and records in the above-entitled action. 
Oral argument is requested. 
DATED this ~ay of April, 2013. 
. Knotts, Of the Firm 
. Wright, Of the Firm 
neys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 




CERTIFICATE OF SERVICE 
:11.t 
I HEREBY CERTIFY that on this lS---day of April, 2013, I served a true and 
correct copy of the foregoing DEFENDANTS STACIE PEABODY AND FINGERPRINTS 
DAY SPA'S MOTION FOR SUMMARY JUDGMENT by delivering the same to each of the 
following, by the method indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 477-5210 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
Tracy L. Wright 




David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 61h Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 
• NO.=----,~-A~'-A.M_. ___ _,'~- 9:SL 
APR 2 5 2013 
CHRISToPHER 0. RICH Clerk 
By JAMIE MARTIN ' 
OEPIJry 
ORIGINAL 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
STATE OF IDAHO ) 
:ss. 
County of A-dA- ) 
Case No. CV Pl 1206516 
AFFIDAVIT OF STACIE PEABODY 
STACIE PEABODY, having first been duly sworn upon oath, deposes and 
says: 
AFFIDAVIT OF STACIE PEABODY - 1 
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• 
1. At all times material hereto, including on or around April 19, 2010, I was 
the owner of Fingerprints Day Spa, a Defendant in this matter, and have personal 
knowledge of the business practices of Fingerprints Day Spa. At that time, Linda Cook 
was leasing space from me on the premises of Fingerprints Day Spa. 
2. In exchange for weekly lease payments to me, Linda Cook was entitled 
to perform her spa services at Fingerprints Day Spa. 
3. Under the leasing arrangement, Linda Cook brought and used her own 
supplies, including nail implements and sanitation equipment. Linda Cook had complete 
and full control over every aspect of her business, including her hours, her tools, and her 
sanitation procedures. 
4. Under the leasing arrangement with Linda Cook, neither I nor Fingerprints 
Day Spa retained the right to control any aspect of Linda Cook's work and/or business 
practices. 
5. Linda Cook scheduled her own appointments at the times of her choosing. 
I had no control over whether and when she worked. 
6. Linda Cook's weekly lease payments to me did not change in amount 
depending on how much business she received each week. 
7. I received no share of Linda Cook's business income. 
8. Neither Fingerprints Day Spa itself nor I provided any services to Plaintiff; 
nor did we supervise Ms. Cook in her providing any such services. 
AFFIDAVIT OF STACIE PEABODY - 2 
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• 
Further your Affiant saith naught. 
,-
1~ . 
_ .. , ,, 
( . 
SUBSCRIBED AND SWORN to before me this 21 day of March, 2013. 
AFFIDAVIT OF STACIE PEABODY - 3 
Notary Public for Idaho 
Residing at F?x:1 ; c~ I ~f) 
Commission expires : v ! \ /:.>;. ,5-
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2..S~ay of April, 2013, I served a true and 
correct copy of the foregoing AFFIDAVIT OF STACIE PEABODY by delivering the same 
to each of the following, by the method indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
AFFIDAVIT OF STACIE PEABODY - 4 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 477-5210 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
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David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 61h Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 
• :.::::::iFUDiil'P.M-f..~~~~V'-J.'-: 
APR 2 5 2013 
CHRISTOPHER 0. RICH, Cleril: 
By JAMIE MARTIN 
DEPUTY 
ORIGINAL 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
VS. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
I. 
Case No. CV Pl 1206516 
MEMORANDUM IN SUPPORT OF 
DEFENDANTS STACIE PEABODY 
AND FINGERPRINTS DAY SPA'S 
MOTION FOR SUMMARY 
JUDGMENT 
INTRODUCTION 
This case involves allegations that nail services performed by Defendant 
Linda Cook allegedly resulted in injury and damages to the Plaintiff. In her Complaint, the 
Plaintiff alleged that Defendants Stacie Peabody and Fingerprints Day Spa (these 
"Defendants") should be held vicariously liable for Linda Cook's actions. However, no 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 
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employment or other relationship existed between Defendant Cook and these Defendants 
that possibly would give rise to vicarious liability. 
At the time of the incident underlying this suit, on or around April 19, 2010, 
defendant Linda Cook was leasing space from these Defendants. Aff. Stacie Peabody 
~ 1 (Mar. 27, 2013); Aft. Linda Cook~ 1 (April 25, 2013). At that time, Ms. Peabody 
owned the property which housed Fingerprints Day Spa. Aft. Stacie Peabody~ 1; Aff. 
Linda Cook~ 1. Under the lease arrangement between Ms. Cook and these Defendants, 
Linda Cook paid a weekly sum to these Defendants in exchange for the right to use the 
space inside the salon, in the operation of her own business. Aff. Stacie Peabody~ 2; 
Aff. Linda Cook~ 2. Under this arrangement, Ms. Cook was obligated to bring and use 
her own supplies, including nail implements. Aff. Stacie Peabody ~ 3; Aff. Linda Cook 
~ 3. Ms. Cook also had complete and full control over every aspect of her business, 
including her hours, her tools, and her own sanitation procedures, Aff. Stacie Peabody~ 
3, 4; Aff. Linda Cook~ 3, 4, and she scheduled her own appointments at the times of her 
choosing. Aff. Stacie Peabody ~ 4; Aff. Linda Cook ~ 4. Ms. Cook's weekly lease 
payments to these Defendants did not change in amount depending on how much 
business Linda Cook received each week. Aff. Stacie Peabody~ 5; Aff. Linda Cook~ 5. 
These Defendants received no share of Linda Cook's business income. Aff. Stacie 
Peabody ~ 6; Aff. Linda Cook ~ 6. These Defendants did not provide any services to 
Plaintiff Tracy Sales, nor did these Defendants supervise Linda Cook in providing any such 
services. Aff. Stacie Peabody~ 7; Aff. Linda Cook~ 4. 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 
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The substance of the relationship between Ms. Cook and these Defendants 
has been attested to by both Ms. Peabody and Ms. Cook, which relationship amounted to 
that of lessor-tenant. The Plaintiff has not and cannot offer any evidence to the contrary. 
At most, there existed a principal-independent contractor relationship between these 
Defendants and Ms. Cook. Because the Plaintiff has not and cannot offer sufficient proof 
that an employment relationship existed between Ms. Cook and Ms. Peabody, she is 
unable to satisfy her burden of proof with regard to the elements of the causes of action 
she has asserted. Therefore, these Defendants respectfully request that the Court grant 
the instant Motion for Summary Judgment on all claims against these Defendants. 
II. 
STANDARD OF REVIEW 
Summary judgment should be granted if the Court determines that the 
pleadings, depositions, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. City of Idaho Falls v. Home Indemnity Co., 126 Idaho 604, 
606, 888 P.2d 383, 385 (1995); Bonds v. Sudweeks, 119 Idaho 529, 541, 808 P.2d 876, 
871 (1991 ). Idaho Rule of Civil Procedure 56(c) requires the entry of summary judgment 
against a non-moving party who fails to make a showing sufficient to establish the 
existence of an element essential to the party's case and on which the party bears the 
burden of proof. Navarrette v. City of Caldwell, 130 Idaho 849, 949 P.2d 597, 599 (Ct. 
App. 1997), citing State v. Shama Resources Limited Partnership, 127 Idaho 267, 270, 
899 P.2d 977, 980 (1995). 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 




A. Linda Cook Was, at Most, an Independent Contractor 
The basis for liability asserted by the Plaintiff is respondeat superior, based 
on an alleged agency relationship between Ms. Peabody and Ms. Cook. Pl.'s Compl. ~ 
XIV, XV. Agency is "the manifestation of consent by one person to another that the other 
shall act on his behalf and subject to his control, and consent by the other so to act." 
Restatement (Second) Agency § 1, at 7 (1958)(emphasis added); Herbst v. Bothof 
Dairies, Inc., 110 Idaho 971, 973, 719 P.2d 1231, 1233 (Ct. App. 1986); see also Sharp 
v. W.H. Moore, Inc., 118 Idaho 297, 796 P.2d 506 (1990)(Agency created where principal 
prescribed guidelines specifying how agent should do his job). 
To impute liability to these Defendants, the Plaintiff must show more than that 
Ms. Cook was an "agent" of these Defendants: 
[A] principal is liable only for the negligent acts of an agent 
"whose physical conduct in the performance of the service is 
controlled or is subject to the right of control. ... " Second 
Restatement[Agency] § 2(2)(1958) (emphasis added). This is 
a greater degree of control, or of right to control than is 
necessary to establish a principal-agent relationship. It is more 
akin to the control found in a master-servant relationship. 
Herbst, 110 Idaho at 974, 719 P.2d at 1234. 
As provided further by the Restatement (Second) of Agency, §§ 1 and 2, 
cited with approval in Herbst, "[e]very master is a principal but not every principal is a 
master. Likewise, every servant is an agent, but not every agent is a servant." See 
Herbst, 110 Idaho at 974, n. 2, 719 P.2d at 1234. Accordingly, the Plaintiff is required to 
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prove that these Defendants asserted sufficient control over Ms. Cook such that Ms. 
Cook's relationship with these Defendants was "akin to" a master-servant relationship. 
From the facts above, the relationship between these Defendants and Ms. 
Cook was merely that of lessor-lessee. Thus, this is no basis for imposing vicarious 
liability. See Olin v. Honstead, 60 Idaho 211, 91 P.2d 380 (1939). 
At most, Ms. Cook was in an independent contractor relationship vis-a-vis 
these Defendants 1• An independent contractor is a person who is retained to accomplish 
certain results and who does not work subject to the control of the person who retained 
her. Anderson v. Farm Bureau Mutual Insurance Co. of/daho, 112 Idaho 461, 464-65, 
732 P.2d 699, 702-3 (Ct. App. 1987)(overturned on other grounds). 
In Anderson, the Idaho Court of Appeals examined several factors that 
earmark an independent contractor: 
The person employed (a) is engaged in an independent business, 
calling, or occupation; (b) is to have the independent use of his 
special skill, knowledge, or training in the execution of work; (c) is 
doing a specified piece of work at a fixed price or for a lump sum or 
upon a quantitative basis; (d) is not subject to discharge because he 
adopts one method of doing the work rather than another; (e) is not 
in the regular employ of the other contracting party; (f) is free to use 
such assistants as he may think proper; (g) has full control over such 
assistants; and (h) selects his own time. 
112 Idaho at 465, 732 P.2d at 703. Applying these factors, the Court held that an 
insurance "agent" was an independent contractor because he kept his own hours, chose 
his own vacation dates, hired his own clerical help, purchased his own equipment, was 
paid on a commission basis, and filed his own tax returns. Id. 
1 By arguing in the alternative, these Defendants do not concede that theirs was such a 
relationship. 
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Similarly, in Simpkins v. Southwestern Idaho Painters District Council, 
95 Idaho 165, 505 P.2d 313 (1973), carpet layers were found to be independent 
contractors where they operated their own business for profit, supplied their own tools, and 
received payment according to the yardage of carpet laid. Other than to specify the carpet 
to be laid and the trim to be used, the person who hired them did not supervise the details 
of the carpet installation. 95 Idaho at 170, 505 P.2d at 318. 
The key to whether an actor is an independent contractor is whether the 
principal controls the means and mode of doing the work contracted for. See Joslin v. 
Idaho Times Publishing Co., 56 Idaho 242, 253-54, 53 P.2d 323, 328 (1935)("The chief 
consideration which determines one to be an independent contractor is the fact that the 
employer has no right of control as to the mode of doing the work contracted for."); Indiana 
Iron Co. v. Cray, 19 Ind. App. 565, 48 N.E. 803 (quoted with approval in Joslin v. Idaho 
Times Publishing Co.)("when the person employing may prescribe what shall be done, 
but not how it is to be done, or who is to do it, the person so employed is a contractor, and 
not a servant"). In Joslin v. Idaho Times Publishing Co., the Court considered whether 
a paper delivery boy who was involved in a collision with a pedestrian, was an independent 
contractor. Reasoning that the testimony of the delivery boy, and another delivery boy, 
showed that the instructions were given as to what they were to do, where they were to do 
it, when they were to do it, but not how, the court found that there was insufficient evidence 
of a master-servant relationship to support the jury's verdict based on vicarious liability. 56 
Idaho 242, 53 P.2d 323. 
Comparing the facts in Joslin to those in the case at bar, this case presents 
an even clearer example of an independent contractor relationship because, unlike in 
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Joslin, here Ms. Cook chose when and jf she wanted to work, as well as how she worked. 
See Joslin v. Idaho Times Publishing Co., 56 Idaho at 253-54, 53 P.2d at 328. 
Furthermore, in this case, all of the Anderson elements are present. Here, 
Ms. Cook was engaged in an independent business, the business of providing personal 
beauty services. Ms. Cook had independent use of her special knowledge as a nail 
technician or manicurist to promote her business and garner positive word of mouth. Ms. 
Cook performed the specified work of manicures/pedicures for a fixed price. Ms. Cook was 
not subject to discharge because she adopted one method of performing manicures and 
pedicures over another. Ms. Cook was not in the regular employ of these Defendants, and 
was free to use any assistants she desired, and to exert full control over those assistants. 
Finally, Ms. Cook was in complete control of her own schedule, selecting the hours she 
wanted to work and the customers she wanted to take. As in Simkins, these Defendants 
did not supervise the details of the way that Ms. Cook ran her business or provided service 
to her customers. 
Given the facts of this case and the nature of the relationship between these 
Defendants and Linda Cook, if there was a relationship between these Defendants and Ms. 
Cook beyond a lessor-lessee relationship, it was, at most, that of a principal and an 
independent contractor. Such a relationship does not support imposing vicarious liability 
on these Defendants. 
B. As the Principal, These Defendants Should Not Be Held Liable for 
the Acts of Independent Contractor Linda Cook 
As a general rule, a principal is not liable for the negligence of an 
independent contractor in performing the contracted services. Brown v. City of Pocatello, 
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148 Idaho 802, 811, 229 P.3d 1164, 1173 (2010); see also Jones v. HealthSouth 
Treasure Valley Hosp., 147 Idaho 109, 113, 206 P.3d 473, 477 (2009); see also Estate 
of Cordero v. ChristHosp., 403 N.J. Super. 306, 958A.2d 101, 104 (N.J. Super. Ct. App. 
Div. 2008)(quoted favorably by Jones v. HealthSouth Treasure Valley Hosp.). The most 
widely accepted explanation for this rule is that since the principal has no right of control 
over the manner in which the independent contractor's work is to be done, the contractor, 
rather than the principal, is the proper party to be charged with the responsibility for 
preventing the risk, and bearing and distributing it. Gneiting v. Idaho Asphalt Supply, 130 
Idaho 393, 394-395 (Idaho Ct. App. 1997). 
In this case, these Defendants had no right of control over the manner in 
which Ms. Cook performed her work. Therefore, applying the Gneiting court's reasoning, 
it would be inappropriate to charge these Defendants with the responsibility for preventing 
harm to one of Ms. Cook's customers. 
Furthermore, under the Gneiting decision, if these Defendants are not 
properly charged with the responsibility for preventing harm to one of Ms. Cook's 
customers, then, by law, they do not have a duty to Ms. Cook's customers, to protect them 
from alleged negligence by Ms. Cook. Because the Plaintiff bears the burden of proving 
the element of duty as part of her negligence claim (based on vicarious liabilty), and, in 
accordance with Idaho case authority, she cannot make that showing, these Defendants 
are entitled to a grant of summary judgment in their favor, and a dismissal of all of the 
Plaintiffs claims against them. 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 





Based on the foregoing, these Defendants respectfully request that the Court 
grant their Motion for Summary Judgment and dismiss all of the Plaintiff's claims against 
them. 
DATED this Z~ay of April, 2013. 
CAREY PERKIN 
. Knotts, Of the Firm 
. Wright, Of the Firm 
eys for Defendants 
S cie Peabody and 
Finger Prints Day Spa 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2-Y day of April, 2013, I served a true and 
correct copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE 
PEABODY AND FINGERPRINTS DAY SPA'S MOTION FOR SUMMARY JUDGMENT by 
delivering the same to each of the following, by the method indicated below, addressed as 
follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 













U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile (208) 477-5210 
U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile (208) 947-9009 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@jilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
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By CHRISTINE 'sw~it+· Clerk 
. DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV PI 1206516 
AFFIDAVIT OF JAMES F. 
JACOBSON IN OPPOSITION TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
JAMES F. JACOBSON, being first duly sworn deposes and says upon oath: 
1. That he is an attorney for Plaintiff in the above-entitled action, and that he 
is competent to testify as to the matters contained herein. This affidavit is submitted in 
opposition to Defendant's Motion for Summary Judgment. 
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2. That attached hereto as Exhibit A is true and correct copy of the 
deposition of Stacie Peabody taken in this action on March 27, 2013. 
3. That attached hereto as Exhibit B is true and correct copy of selected 
portions of the deposition of Tracy Sales taken in this action on January 29, 2013. 
4. That attached hereto as Exhibit C is a true and correct copy of the expert 
report of Doug Schoon produced in this action on May 10, 2013. 
5. That attached hereto as Exhibit Dare true and correct copies of inspection 
reports pertaining to Stacie Peabody and Fingerprints Day Spa that were produced 
pursuant to my subpoena in this action to the records custodian of the Idaho State Bureau 
of Occupational Licenses. 
6. That attached hereto as Exhibit E is a true and correct copy of the expert 
opinions of Dr. Jeffrey Chandler that were produced in this action on May 10, 2013. 
2013. 
FURTHER, your Affiant sayeth naught. 
. flt 
SUBSCRIBED AND SWORN to before me this / tf day of May, 
Notary Public for Idaho r 
Residing at ~- !lJfJl-l<...v 
My Commissi~s: I O-J..;}.--/(p 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. Case No. CV PI 1206516 
STACIE PEABODY, individually 
and doing business under the 
assumed name of FINGERPRINTS 
DAY SPA; and LINDA COOK, 
individually; 
Defendants. 
DEPOSITION OF STACIE PEABODY 
MARCH 27, 2013 
REPORTED BY: 
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I THE DEPOSITION OF STACIE PEABODY was taken on I STACIE PEABODY, 
2 behalf of the Plaintiff at the offices of Carey Perkins, 2 first duly sworn to tell the truth relating to said 
3 LLP, Capitol Park Plaza, 300 N. 6th Street, Suite 200, 3 cause, testified as follows: 
4 Boise, Idaho, commencing at 9: 11 a.m. on Wednesday, 4 
5 March 27, 2013, before Emily L. Nord, Certified 5 MR. JACOBSON: Let the record reflect this is 
6 Shorthand Reporter and Notary Public within and for the 6 the time and place pursuant to notice for the taking of 
7 State ofldaho, in the above-entitled matter. 7 the deposition of Stacie Peabody, pursuant to the Idaho 
8 8 Rules of Civil Procedure. 
9 APPEARANCES 9 
10 10 EXAMINATION 
11 For the Plaintiff Tracy Sales: II QUESTIONS BY MR. JACOBSON: 
12 Jacobson & Jacobson, PLLC 12 Q. Ms. Peabody, have you ever had your deposition 
13 BY MR. JAMES F. JACOBSON 13 taken before? 
14 660 E. Franklin Road, Suite 110 14 A. No, sir. 
15 Meridian, ID 83642 15 Q. I am sure that your attorney has oriented you, 
16 16 to some degree, as to what this process is going to be 
17 For the Defendant Stacie Peabody and Fingerprints Day Spa: 17 like. Let me go over -- which is a very basic, standard 
18 Carey Perkins, LLP 18 thing -- some rules and procedures that will help to 
19 BY MR. TRACY L. WRIGHT 19 make this process as smooth as possible. 
20 Capitol Park Plaza 20 During the course of the deposition, the court 
21 300 N. 6th Street, Suite 200 21 reporter will be taking down what we say, my questions 
22 P.O. Box 519 22 and your answers to those. 
23 Boise, ID 83701 23 A. Okay. 
24 24 Q. If there is a question that you don't 
25 Also Present: Tracy Sales; Marc Bybee, intern 25 understand, if you would let me know, and then I can 
Page 3 Page 5 
I INDEX I either restate or rephrase or repeat the question in a 
2 2 way that helps you to better understand that. Is that 
3 TESTIMONY OF STACIE PEABODY PAGE 3 okay? 
4 Examination by Mr. Jacobson 4 4 A. Absolutely. 
5 5 Q. In responding to my questions, you'll want to 
6 6 use audible words, such as yes and no, as opposed to 
7 7 sounds or gestures; which, while we typically use those 
8 8 when we converse, are very difficult for the court 
9 9 reporter to take down or create a record that's unclear. 
10 EXHIBITS 10 Is that okay? 
II (No exhibits were marked.) II A. Yes. 
12 12 Q. If at any time you need to take a break, 
13 13 that's fine, and we can do that. If I have asked a 
14 14 question, then you'll need to answer that question 
15 15 before we take the break. Do you understand? 
16 16 A. Yes. 
17 17 Q. Great. And then is there anything today that 
18 18 would prohibit or inhibit you from giving complete and 
19 19 accurate answers in your deposition today? 
20 20 A. No. 
21 21 Q. All right. With that, then, we'll go ahead 
22 22 and proceed. 
23 23 My understanding is that you're the owner of a 
24 24 business called Fingerprints Day Spa; is that correct? 
25 25 A. Yes. 
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Q. And Fingerprints Day Spa is actually an I 
assumed business name or a DBA; right? 2 
A. Yes. 3 
Q. And, really, the business is you; you're the 4 
owner of the business? 5 
A. Yes. 6 
Q. And you have not incorporated the business at 7 
any time, have you? 8 
A. It is incorporated. 9 
Q. It is incorporated now? 10 
A. It's always been incorporated. 11 
Q. When you say "incorporated," what do you 12 
understand that to mean? 13 
A. Tax breaks. 14 
Q. So the business gets tax breaks? 15 
A. Yes. 16 
Q. Okay. But in terms of a filing with the 17 
Secretary of State for the State ofldaho, the only 18 
filing has been the assumed business name; right? 19 
A. Well, I go by "Fingerprints, Inc." 20 
Q. You go by "Fingerprints, Inc."? 21 
A. Yeah. That's what -- yes. 22 
Q. Okay. That's the assumed business name that 23 
you're saying is filed with the Secretary of State? 24 
A. I'm not sure. That's what it says on my 25 
Page 7 
checkbook. 1 
Q. All right. Anything else that you've done, by 2 
way of filings with the Secretary of State, besides the 3 
assumed business name? 4 
A. No. 5 
Q. How long have you owned this business, 6 
Fingerprints Day Spa? 7 
A. Probably about 25 years. 8 
Q. And during that period, has the business been 9 
located only in Boise, or has it been located other 10 
places? 11 
A. Boise. 12 
Q. And you've been the only owner of the business 13 
throughout that period; is that right? 14 
A. Yes. 15 
Q. And what is it that Fingerprints Day Spa does? 16 
What services or products do they provide to people? 17 
A. It's varied over the years. 18 
Q. In the last five years, what has it been like? 19 
A. We have had nail technicians, hairdressers, 20 
and estheticians and massage therapists. 21 
Q. You said one word that I don't recognize. 22 
A. Esthetician? 23 
Q. Esthetician. Could you -- 24 
A. Skin care -- 25 
Q. -- spell that? 
A. No. Can you? 
Page B 
Q. I'm just trying to help Madam Court Reporter 
by having you spell that. 
A. We can just say "professional skin care." 
Q. And that's what an esthetician is? 
A. Esthetician, correct. 
Q. Okay. And so those are the services that 
Fingerprints has provided over the last five years? 
A. Yes. 
Q. What does an esthetician do? 
A. Skin care. 
Q. I mean more specifically. You said 
"professional skin care." What specifically do they do? 
A. Well, I'm not exactly sure. I'm not an 
esthetician. 
Q. What is your training and background with 
respect to --
A. I'm a nail technician. 
Q. Is there a Iicensure that you have to get in 
order to be a nail technician in Idaho? 
A. Yes. 
Q. What is that Iicensure process? 
A. Going to school, getting an education, passing 
the State test, and staying current in your license. 
Page 9 
Q. What do you have to do to stay current in your 
license? 
A. Pay your fees. 
Q. Any education requirements? 
A. No. 
Q. Just simply paying the fee to the State? 
A. Paying the fee to the State. 
Q. Do any of the other services that Fingerprints 
has offered, those that you listed off, do they require 
State licensure beyond being a nail technician? 
A. Absolutely. 
Q. Which ones require licensure? 
A. To be an esthetician, it requires a license. 
To be a cosmetologist requires a license. 
Massage therapy does not require a license; 
however, I've never leased to anyone that did not have a 
license. So I ask that my massage therapists also be 
licensed. But that is not a requirement of the State of 
Idaho. 
Q. But the State has a licensure process for 
massage therapy even though it is not required? 
A. Yes, it does. 
Q. Okay. Where was the business located, 
Fingerprints Day Spa's business located back in 2010? 
A. 1414 Broadway A venue. 
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Q. Is it still located at that same place? 1 
A. No, it is not. 2 
Q. Where has it moved to now? 3 
A. The salon is closed, and has been for two 4 
years. 5 
Q. Do you remember approximately the date that 6 
the salon closed? 7 
A. I'm sorry, I don't. 8 
Q. Just approximately, month and year. 9 
A. Maybe March 2010. Maybe. I think it's been 10 
two years now. 11 
Q. Okay. That would be March of201 l, two years 12 
ago? 13 
A. Yeah. 14 
Q. Is that correct? 15 
A. '11, yeah. It's '13. Sorry. 16 
Q. That's okay. 17 
A. I'm still a year off. 18 
Q. That's okay. 19 
A. It's the time change. 20 
Q. Me too. Me too. 21 
What aspect of Fingerprints is still open? 22 
What services are you providing now? 23 
A. I do manicuring and pedicuring services at my 24 
home, where my name has still followed me, Fingerprints. 25 
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Q. And is there anybody else that offers services I 
there at your home now? 2 
A. No. And it's not my home. I have a salon 3 
established, that's licensed and inspected by the State 4 
every year, behind my house. So it has a separate 5 
entrance and all that. It's just located where my home 6 
~- 7 
Q. Is it a completely separate structure from 8 
your home? 9 
A. No. IO 
Q. It is attached, but it's got a separate 11 
entrance? 12 
A. A separate entrance. And complies with all of 13 
the State regulations for a home salon. 14 
Q. Back in 2010, when Fingerprints was located at 15 
the other location that you referenced, could you 16 
describe for me the layout of the salon? And ifit 17 
would help, I can have you draw it. 18 
A. Oh. Well, it was pretty basic. There were 19 
three hair .stations, and three to four nail stations, 20 
and three treatment rooms downstairs. 21 
Q. What is a hair station? When you say "hair 22 
station," what did that entail? 23 
A. A sink, shelving for storage of products, and 24 
the chair. 25 
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Q. And the chair for the hair station, was it 
just an ordinary chair like what you're sitting in now, 
or did it have any special features to it? 
A. It would be just like the chair you sit in 
when you get your hair cut. I'm sure you've been to a 
salon. 
Q. A long time ago. As you can see by my 
haircut, it's not complicated. 
A. Your wife does a good job. 
Q. Thank you. Thank you. I don't look as sharp 
as Tracy does. 
Now, what about a nail station; what goes into 
a nail station? 
A. I leased out vented nail tables, a chair, a 
stand, and a phone that goes on the stand, and pedicure 
chairs. 
Q. What is a vented nail station? Describe for 
me what that looks like and what it does. 
A. It looks like a desk with drawers that pulls 
nail dust down so it's not, you know, in the client's 
face. 
Q. Any other special features? 
A. No. 
Q. What about this pedicure station that you just 
described; describe that for me in more detail. What 
features does it have? 
A. A massage chair that has a foot basin. 
Q. A massage chair with a foot basin? 
A. Correct. 
Q. And what's the purpose of this foot basin?. 
A. For doing pedicures. 
Q. Would people put their feet into the basin? 
Is that how that works? 
A. Uh-huh. Yes. 
Page 13 
Q. And I know that some of my questions may seem 
a little, kind of, simplistic in nature, but it's just 
to help me understand and to create a record to describe 
this. 
How big would these foot basins be? 
A. Oh, two feet by three feet, I believe. 
Q. And was it just an empty basin, or was it 
filled with something? 
A. Well, it was an empty basin until we filled it 
with water, and then it was filled with water. 
Q. And where would the water come from? 
A. The faucet. 
Q. When you say "the faucet," would someone take 
a bucket, put it under a faucet somewhere, and then dump 
it into the basin? Is that how that worked? 
A. No. They're professional chairs. They have 
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running water drains, the whole nine yards, jets, all 1 
that. 2 
Q. Okay. And all of that is part of this basin? 3 
A. Correct. 4 
Q. And how many of these pedicure stations did 5 
you have back in 20 IO? 6 
A. Two. 7 
Q. Two. Now, all of this equipment that you have 8 
just described that was part of the salon back in 2010, 9 
you owned all of this equipment; is that right? 10 
A. Yes. 11 
Q. Do you recall the manufacturer's name as to 12 
these pedicure stations? 13 
A. Swan. 14 
Q. And did they manufacture the full station, or 15 
did they manufacture only part of it? 16 
A. No, it's a one-unit. 17 
Q. How would you describe yourself as a business 18 
owner? Would you say you were hands-on or hands-off? 19 
MR. WRIGHT: Object to the form. 20 
You can answer. 21 
THE WITNESS: In what regard are you talking 22 
about? I am unclear as to the question. 23 
Q. (BY MR. JACOBSON) Sure. As a business owner, 24 
did you want to be involved in the day-to-day details of 25 
Page 15 
the business, or were you someone that said, look, I'm 1 
just -- I'm looking at the big picture? 2 
A.~- 3 
MR. WRIGHT: Object to the form. 4 
THE WITNESS: I can answer it. 5 
I attended to my own clients. I have my own 6 
clients. I answer my own phone calls. I take care of 7 
my clients. That's what I did, on a daily business, as 8 
I went to work to service my clientele, people that were 9 
on my appointment book. 10 
Q. (BY MR. JACOBSON) So if I'm understanding you 11 
right, if they weren't your clients, they weren't your 12 
appointment, you weren't concerned about what was 13 
going-- 14 
A. No. 15 
Q. -- on? 16 
You said that you had licensure as a nail 17 
technician; is that right? 18 
A. Correct. 19 
Q. And is that exclusively what you did, or did 20 
you do anything else? 21 
A. That's all I did. 22 
Q. And so you weren't involved in any of these 23 
pedicure stations, as far as you working? Or were you? 24 
A. No. I was, if my client sat in the chair and 25 
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I was personally doing the service. That's when I was 
involved in a pedicure. If it was myself, working on my 
client. 
Q. Tell me about your daily routine, then, back 
in 2010. How would a typical day go for you? 
A. Well, I would get up, brush my teeth, get 
dressed for work, take my kids to school, go to work, 
check the phone, return calls that pertained to me 
personally, and worked on my clients, and went home. 
Q. About when would you get to work? 
A. It depended. Usually around 8:00 or 9:00. 
Q. And how long would you be there during the 
day? 
A. It depended. However long my appointments 
lasted. 
Q. What was a typical day? 
A. 8:00 to 5:00, or 6:00, or 7:00. It depended. 
Q. Depended on what appointments that you had? 
A. Correct. 
Q. How frequently would you try to schedule 
appointments, then? 
A. Every hour on the hour. 
Q. And how long would it take you, typically, to 
service an appointment? 
A. It would depend on the appointment. 
Q. Typically? 
A. An hour. 
Page 17 
Q. So you tried to space them an hour apart, and 
it would typically take you an hour, then, to service? 
A. Yes. 
Q. How often were you not there? And this is, 
again, back in 2010, approximately. Did you have 
regular intervals where you weren't at the salon? 
A. Yes. 
Q. How often would those occur? What were those 
intervals? 
A. Well, I was in a car accident, and there were 
times that I was not in the shop for a month or two or 
three. 
Q. You were in an automobile accident in --
A. Correct. 
Q. -- 2010? 
A. Correct. 
Q. When were you in this --
A. No, it was not in 2010. I was just having a 
surgery as a result from a car accident. 
Q. When did you have your surgery in 2010? 
A. Oh, I don't know the exact date. 
Q. Approximately, month? 
A. Again, I don't know. 




















































Page 6 (Pages 18-21) 
Stacie Peabody 3/27/2013 
Page 18 
Q. Was it at the beginning of the year or the end I 
cl~~~ 2 
A. I think the beginning. 3 
Q. And how much time did you miss as a result of 4 
the surgery? 5 
A. Again, I'm unclear why this line of 6 
questioning is happening. 7 
Q. That's okay. Just if you know the answer, you 8 
can answer it. 9 
A. Well, it would depend, you know. I think at IO 
one point I missed three to four months of work. 11 
Q. Is that three to four months straight? 12 
A. Correct. 13 
Q. And this was toward the beginning of2010; am 14 
I right? 15 
A. I believe so. 16 
Q. Okay. But you're not sure exactly when the 11 
surgery took place? 18 
A. I've had my arm rebuilt four times, so it's a 19 
lot to keep track of. 20 
Q. Aside from this, you know, three- to 21 
four-month period in which you missed because of 22 
surgery, were there regular days in which you were not 23 
in the salon? And this is, again, in 2010. 24 
A. Again, I'm unclear why that would matter. 25 
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Q. I appreciate your concern. It's just a matter 1 
of, if you don't know the answer to my question, then I 2 
need you to answer it. 3 
A. Could you please state it again. 4 
Q. Sure. In 2010, were there regular days that 5 
you were not in the salon? 6 
A. I've already answered that. 7 
Q. I don't believe you have. 8 
A. Okay. I can't tell you the exact days that I 9 
went to work and didn't go to work in 2010. There was a IO 
period of time I missed work because ofa surgery. But 11 
I don't have the exact dates. I'm sorry. 12 
Q. You keep an appointment book for your clients; 13 
correct? 14 
A. Correct. But I did not bring my appointment 15 
book for 2010. 16 
Q. You have an appointment book for 2010; is that 17 
right? 18 
A. I'm not sure that I do. 19 
Q. Okay. If you do have an appointment book for 20 
2010, if you would provide that to your counsel so that 21 
he can produce that. 22 
Now, you had other individuals that were 23 
working as part of the business in April of2010; right? 24 
MR. WRIGHT: Object -- 25 
Page 20 
Q. (BY MR. JACOBSON) Other people that perfonned 
services --
A. Wait a second. We need to get clear on 
something here. You keep saying working as part of my 
business. I had no one working as part of my business. 
I was the business Fingerprints. I had other people 
owning and operating and perfonning their own business 
inside of mine. 
So my business is my business. Everyone 
else's business was everyone else's business. But you 
keep trying to put it all together. 
Q. Well, we're going to get clear about that; 
okay? 
A. Okay. 
Q. Why don't you tell me who else was perfonning 
services at the salon in April of2010. 
A. Let's see. I believe that I had four people 
leasing from me at that time. And I'm not sure what 
relevance it is to have anyone other than -- what we're 
really talking about today is Linda Cook. 
Q. That's okay. We're not here to decide what's 
relevant or not relevant. 
A. Right. 
Q. We're just here to listen to the questions I 
ask, and answer those questions. And I think your 
attorney has informed you of that. 
A. Correct. 
Q. So I need you to do that; okay? 
Page 21 
A. This is what I remember, that Linda Cook 
leased a spot from me in 2010. 
Q. Who else leased spots from you in 2010? 
A. I had a massage therapist that was leasing a 
spot from me. 
Q. What was her name? 
A. It was a male. 
Q. Male. 
A. Jim. I can't remember Jim's last name. 
And I had a couple hairdressers leasing spots 
from me back then. And I don't really remember their 
names either. 
And my sister leased a spot from me. 
Q. Do you have any records of who these people 
were? 
A. No, I don't. 
Q. You didn't have any written lease agreements 
with them either, did you? 
A. Oh, absolutely. 
Q. Do you have those lease agreements now? 
A. No, I don't. 
Q. Do you know where they are? 
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A. Yes, I do. I 
Q. Where are they? 2 
A. In the trash. After I closed my salon, I was 3 
rejoicing like nobody's business, and anything that 4 
pertained to my business went straight into the trash, 5 
because I was done. 6 
In fact, I'm not even sure I have old 7 
appointment books. 8 
Q. You don't have written independent contractor 9 
agreements with these people either, do you? 10 
A. I had written contract agreements, lease 11 
agreements, for everyone that ever leased a spot from me 12 
at Fingerprints. But when I closed my business, as I 13 
previously just stated, I threw everything away because 14 
who knew that I would need it three years later. 15 
Q. You said you were particularly rejoicing about 16 
closing down the salon. Is there any reason why? 17 
A. Yes. 18 
Q. Why was that? 19 
A. Because I have been doing this for 25 years, 20 
and I was hurt in a car accident, and I needed to just 21 
rest and be quiet. I've spent over two years in a chair 22 
from a car accident. 23 
Q. Besides the equipment that you described 24 
earlier, that you owned in relation to the salon, did 25 
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you also provide tools and materials for . . . 1 
A. Absolutely not. 2 
Q. Who provided those? 3 
A. The "leasors." 4 
MR. WRIGHT: Just to be clear, I think you 5 
mean the "lessees." 6 
THE WITNESS: Lessees, yes, that's true. 7 
Sorry. 8 
Q. (BY MR. JACOBSON) As far as you, just the 9 
work that you did at the salon in 20 I 0, what types of 1 o 
manicure and pedicure instruments would you use? Would 11 
they be wooden, or would they be metallic? 12 
A. I personally used metal, because it was easier 13 
to sanitize. What the other girls used, I can't tell 14 
you. It was up to them to decide what they used. 15 
Q. Did you ever observe what they used? 16 
A. I really did not. 17 
Q. So you couldn't say one way or the other as 18 
far as wooden or metallic for the other -- 19 
A. Everyone -- 20 
Q. -- technicians? 21 
A. -- used different stuff. You know, it was 22 
their personal decision to decide what they wanted to 23 
use in their business. Just like it's my personal 24 
decision to decide what I use in my business. 25 
Page 24 
Q. Did you ever have any requirements of them as 
to when they needed to be at the salon? 
A. Absolutely not. 
Q. They could come and go as they chose? 
A. Yes. 
Q. They could set appointments as they wanted to? 
A. Yes. 
Q. What about lunch; were you ever concerned or 
upset when they would take a lunch? 
A. None of my business. 
Q. Did you ever provide any type of promotional 
offer or coupon-type offer in relation to the salon? 
MR. WRIGHT: Object to the form. 
THE WITNESS: Me personally? 
Q. (BY MR. JACOBSON) You or in relation to 
Fingerprints, generally. 
A. No. My clients -- I've had a full clientele 
for years. 
Q. Did you ever run a coupon book --
A. Me personally? 
Q. -- offer? Yes. 
A. No. 
COURT REPORTER: If you would please wait for 
him to finish the question, that would be great. 
Q. (BY MR. JACOBSON) Why did you distinguish you 
Page 25 
personally, no? Were there others that you were aware 
of that were offering coupon offers in relation to 
Fingerprints? 
A. Oh, yes. The girls would get together. You 
know, the new people that came in, signed leases, that 
were trying to get clientele, they would often get 
together as a group and run promotional ads. 
But me personally, I've had a full clientele 
for years, and I have had no need to do that. 
Q. So you never ran any coupon offer in relation 
to Fingerprints Day Spa and then required the other 
technicians to honor those coupons? 
A. No. 
Q. Did you get any additional money or percentage 
of service fees for work that the other technicians did? 
A. No. 
Q. You never got a piece of their service 
payment? 
A. I wished. No, I did not. 
Q. Were there ever any requirements as to the 
volume of customers that they needed to service? 
A. No. 
Q. Did you use gloves when you provided services 
at Fingerprints? And, again, this is back in 2010. 
A. No. 
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Q. Did you observe any of the other technicians 1 
that were there using gloves when they provided 2 
services? 3 
A. I don't recall. 4 
Q. I want to ask you again about these foot 5 
basins that you were describing in relation to the 6 
pedicure stations. Was there any standard or 7 
requirement with respect to the temperature of the water 8 
that was in those basins? 9 
MR. WRIGHT: Object to the form. 10 
Q. (BY MR. JACOBSON) Did you place any 11 
requirement as to what the temperature of the water 12 
needed to be in those foot basins when pedicure services 13 
were being performed using them? 14 
A. No. 15 
Q. Are you aware of any other standard that was 16 
used at the salon in terms of the temperature of the 17 
water in those foot basins? 18 
A. No. 19 
Q. Did anyone ever measure the temperature of the 20 
water in the foot basins when they used them to perform 21 
pedicure services? 22 
MR. WRIGHT: Objection; foundation. 23 
THE WITNESS: I don't know, you know. 24 
Q. (BY MR. JACOBSON) Did you ever perform 25 
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services using these pedicure foot basins? And this is, I 
again, back in 2010. 2 
A.Y~ 3 
Q. Did you ever take the temperature of the water 4 
that you used in these foot basins? 5 
A. No. 6 
Q. Did you have any procedure or standard with 7 
respect to providing services, using these foot basins, 8 
for people who had cuts or sores on their feet? 9 
A. Again, I'm unclear about your line of 10 
questioning. In regards to my own clientele, yes. I do 11 
a lot of people that are diabetic, that have special 12 
needs; they're elderly. And I've always been very 13 
cognizant of the temperature of the water, the 14 
sanitation, my implements, because I do work on people 15 
that have special needs. 16 
And, yes, I have always taken every precaution 17 
to make sure that my clients have the appropriate 18 
temperature in their water, the appropriate sanitation. 19 
And I go above and beyond just to make sure those 20 
clients remain safe when I am working on my clients. 21 
Q. Now, just so that I understand, you testified 22 
just previously that you never took the temperature of 23 
the water that you used in the foot basins. 24 
A. That was the temperature of what other people 25 
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are using in the foot basins. 
Now, for myself, of course I know what the 
water temperature is. I know that they've been 
sanitized. I know that I am working on somebody that 
has a medical condition. And I am aware of all of that. 
What the other girls do when they do their 
services, I have no idea what they do. It is none of my 
business. What my business is, is when I work on my 
clients only. 
Q. When would you take the temperature of the 
water when you serviced your clients? 
A. Well, I would put my hand in it, and if it was 
too hot for my hand, it was probably too hot for their 
feet. 
Q. What other procedures or protocols did you 
undergo or perform with respect to people who had cuts 
or sores on their feet? 
A. I just answered that. 
Q. Nothing else beyond what you just said? 
A. Well, there's really not much more that I can 
do, other than to make sure that everything I'm using is 
cleaned, sanitized, even above industry standards, 
especially for special needs clients such as diabetics. 
Q. You were responsible for the cleaning and 
sanitation of the equipment at the salon back in 2010; 
is that right? 
MR. WRIGHT: Object to the form. Misstates 
prior testimony. 
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Q. (BY MR. JACOBSON) Go ahead and answer if you 
can. 
A. I am responsible for when I use the pedicure 
stations or any other thing in the salon, that I don't 
rely on the last person, who should have cleaned and 
sanitized it. I take my own initiative and sanitize it 
again before my personal clients. 
Q. And you took no other efforts to sanitize any 
other tools or equipment at the salon other than the 
ones that you used; is that right? 
A. That is correct. 
Q. What was your procedure or protocol for 
cleaning and sanitizing the equipment that you used at 
the salon back in 2010? 
A. Well, I would clean the pedicure chair, 
whether it looked clean or not. And I would run some 
Let's Touch through the jets. And all my implements 
were always soaked in Barbicide or put in the autoclave 
before and after every client. 
Q. So you went through that cleaning routine 
before and after --
A. Correct. 
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Q. -- every client? I 
A. That pertains to me and my personal clients 2 
only. 3 
Q. When you say "before and after," does that 4 
mean that, for each client that you serviced, there were 5 
two of these cleansing routines that you went through? 6 
A. No. I would only do the sanitizer before the 7 
jets, and the jets before my clients. But the tub is 8 
cleaned, you know, before and after every time. 9 
We have the cleanest pedicure stations in IO 
town. II 
Q. How do you know that? 12 
A. Well, because I've been inspected. I've been 13 
in this business for a long time. With regards to the 14 
Bureau of Occupational Licenses, every time the salon 15 
had ever been inspected, we've only gotten grade A's. 16 
Everyone that leased from me, their individual I 7 
stations got inspected for sanitizing and all that, and 18 
they always got A's. Anyone that's ever leased from me, 19 
or my business, personally has never gotten anything 20 
below a grade A. 21 
Q. Do you have any of these inspection report 22 
results? 23 
A. Again, I don't, but they're on file at the 24 
Bureau of Occupational Licenses. 25 
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Q. Were you aware of any manufacturer I 
requirements with respect to cleaning or sanitizing 2 
these foot basins? 3 
A. No. 4 
Q. And, again, it's your testimony that you don't 5 
have any idea what the other technicians did with 6 
respect to cleansing or sanitizing equipment or these 7 
~~~ 8 
A. No. I basically relied on the Bureau of 9 
Occupational Licenses to do their job and inspect each IO 
business owner and give their inspection results. I I 
Everyone had their own inspection results at 12 
their stations. They had their license at their 13 
stations. The State came in and inspected everyone 14 
yearly, sometimes twice a year. 15 
So I relied on the State to do their job and 16 
say, yes, everyone that is working, leasing under you, 17 
under their own business, has met the State requirement. 18 
Q. Do you know how many State inspections 19 
occurred at your facility in 2010? 20 
A. I think two. About every six months. 21 
Q. And... 22 
A. And each person, just so you're clear, the 23 
lessors -- the lessees, are required by the State to 24 
have their own sanitation, their own everything. 25 
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So the inspector goes to each person and says, 
"What sanitizers are you using? Can we see your 
implements? What are you using to sanitize the pedicure 
chairs when you use them?" 
So the State comes in and regulates these 
girls. I don't have to. 
Q. Do you have any receipts as far as your 
purchase of sanitizing materials, such as the Barbicide 
that you mentioned, but any other sanitizing materials 
that you purchased in 2010? 
A. Probably not. 
May I say something? And I just --
Q. Do you wantto --
A. I would like to say something. Again, I'm 
unclear what my receipts for my sanitizing for my 
clients, what relevance that would have on this case 
today. I'm confused as to that. 
Q. Ms. Peabody, this is a discovery deposition. 
A. Oh, okay. 
Q. And during the course of a discovery 
deposition, there is the opportunity for me to ask, 
normally, questions that have relevance, but that are 
reasonably calculated to lead to the discovery of 
admissible evidence. 
A. Okay. 
Q. That casts a very broad net in terms of what I 




Q. And, again, your testimony is that you have no 
knowledge as to what the other technicians were doing by 
way of cleaning routines, or disinfectant materials, or 
anything related to the sanitation of equipment or tools 
at the salon in 2010? 
MR. WRIGHT: Objection. Misstates her prior 
testimony. 
Q. (BY MR. JACOBSON) Go ahead and answer if you 
can, or clarify where you feel you need to. 
A. Well, again -- I'll repeat myself. Again, I 
rely on the State, the Bureau of Occupational Licenses, 
to come in and do their inspections on everyone that had 
their own individual license, working at the salon, to 
do their job. That is their job, not my job. 
Q. Did the State Bureau of Licenses give you any 
advanced notice as to when they would arrive for their 
inspections, or were they on a particular schedule? 
A. Never. It was all random. 
Q. Do you know who Tracy Sales is? 
A. I'm assuming it's this lady right here. 
Q. Have you ever had any interactions with Tracy 
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Sales prior to today? I 
A. No. 2 
Q. Have you ever spoken with Tracy Sales in the 3 
past? 4 
A. Not that I can remember. 5 
Q. Are you aware of any statements that Tracy 6 
Sales may have made in relation to Fingerprints Day Spa 7 
or to the subject matter of this lawsuit? 8 
A. No. 9 
Q. Have you ever had a conversation with Linda 10 
Cook regarding this lawsuit? 11 
A. Yes. 12 
Q. When did this conversation occur? 13 
A. Probably after you called me. 14 
Q. Would that have been in the spring of2012? 15 
A. That would have been then, because I had no 16 
prior knowledge. 17 
Q. And what did you and Ms. Cook discuss when you 18 
called her? 19 
A. Well, me and Ms. Cook discussed that she had a 20 
problem. 21 
Q. And what was her problem? 22 
A. That somebody she didn't buy Nu Skin from is 23 
suing her. 24 
Q. Why did you say that to her? 25 
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A. Because Linda and I had discussed that her and 1 
Ms. Sales had had somewhat of a relationship, that she 2 
had come to Linda several times and that Ms. Sales had 3 
tried to sell her some Nu Skin products. She declined. 4 
And that they had several conversations and 5 
opportunities for Ms. Sales to say that she was having 6 
problems with her pedicure, or her foot, and she never 7 
did. 8 
Q. Are you aware of Ms. Sales' medical treatment 9 
in any way? 10 
A. No. 11 
Q. Any other reason why you said that Linda Cook 12 
had a problem because she didn't buy Nu Skin from 13 
Ms. Sales? 14 
A. Well, I thought it was kind ofa frivolous 15 
suit, given that it had been two years and Ms. Sales had 16 
never said to Linda that, "Hey, I'm having some 17 
problems. Could you look at it? Do you have anything?" 18 
I just thought it was rather weird that, two 19 
years later, that this would come up, when there was 20 
plenty of opportunity to discuss the matter before now. 21 
Q. Do you have any other reason to believe that 22 
the lawsuit is frivolous beyond the time frame in which 23 
it was brought? 24 
MR. WRIGHT: Object to the form. 25 
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Q. (BY MR. JACOBSON) Go ahead and answer if you 
can. 
A. Rephrase, please. 
Q. Do you have any other basis or re~son for 
believing that this lawsuit is frivolous beyond the 
period in which it was brought? 
MR. WRIGHT: Object to the form. Calls for a 
legal conclusion. 
Q. (BY MR. JACOBSON) Go ahead and answer, if you 
can. 
A. I'm still not really understanding the 
question. 
Q. Any other reason why you think this lawsuit is 
frivolous besides what you said? 
MR. WRIGHT: I'll renew the objection. 
You can answer if you understand the question. 
THE WITNESS: No. 
Q. (BY MR. JACOBSON) During this conversation 
that you and Ms. Cook had in the spring of 2012, what 
else did you talk about besides Ms. Cook's problem? 
A. Well, the fact that Ms. Sales could have, at 
any time, again, talked to Linda, when she had talked to 
her several times after the alleged incident; which, I'm 
not sure what really happened there; that Ms. Sales 
could have gone to any number of salons, and not 
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disclosed that, and gotten pedicures somewhere else; she 
could have gone to the gym; she could have picked at her 
own toenail. 
And, in fact, that she's probably just trying 
to blame it on somebody else; that there was plenty of 
opportunity, for the condition that Ms. Sales has, to 
have gotten anywhere. 
Q. And these were statements that you made to 
Linda Cook? 
A. Oh, no. We discussed it back and forth. I 
mean, it's just like, really? After two years? 
Q. What did Linda Cook say to you in regard to, 
well, this could have happened somewhere else? 
A. Well, Ms. Cook is under the opinion that I 
have, that this could have been taken care of far sooner 
than it was; that if Ms. Sales had gone, seen a doctor, 
opened her mouth to Ms. Cook and said, "You know, I'm 
having some problems. Would you like to take a look at 
it?" Instead of just, you know, trying to sell her 
Nu Skin after the pedicure. 
Q. Were you aware of any of Ms. Sales' other 
activities, such as going to gyms or other pedicure or 
manicure places? 
A. No; that's just an assumption. Those are many 
of the places that somebody could get any kind of foot 
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I infection or toe infection, you know. I mean, I'm sure I clients would call her, that we would always be able to 
2 Ms. Sales didn't only come to my salon in the period of 2 take care of it in a responsible manner; saying, "Well, 
3 two years, and she's never done anything else to -- 3 you know, you may need to see a doctor," or, "Here, come 
4 Q. That's just speculation on your part, isn't 4 back in and let me see what I can do," or whatever. You 
5 it? 5 know. Usually there's an easier, softer way. 
6 A. Absolutely, speculation. 6 Q. So if a client had a problem after being 
7 Q. Any other statements that you made to Ms. Cook 7 serviced by you, you would want to observe and evaluate 
8 or that she made to you during this phone conversation 8 it to determine whether they needed additional medical 
9 in the spring of2012? 9 attention? 
10 A. No; other than that we just assumed that 10 MR. WRIGHT: Object to the form. 
II Ms. Sales probably got it somewhere else and was just II THE WITNESS: Well, I think you're taking this 
12 looking for someone to blame. 12 the wrong way. I mean, Ms. Sales --
13 Q. Have you had any conversations with Ms. Cook 13 Q. (BY MR. JACOBSON) Ms. Peabody, I'm just 
14 since that telephone call in the spring of2012? 14 trying to understand your response. 
15 A. Yes. 15 A. What I'm saying is, ifa client has a problem, 
16 Q. When? 16 usually -- I don't know what kind of relationship 
17 A. Oh, I'm not sure. 17 Ms. Sales and Linda had, but I know what kind of 
18 Q. Approximately when? 18 relationship I have with my clients. 
19 A. Oh, I don't know; three weeks ago she called 19 And I know that -- like I've had clients that 
20 to see ifl could give her the name of an 20 have had pedicures, and they say to me, "Well, I've got 
21 air-conditioning guy that worked on our furnace -- that 21 an ingrown toenail. Would you look at it?" And I say, 
22 worked on my furnace at Fingerprints, and I gave her the 22 "Sure." 
23 name of somebody that could work on her furnace. 23 You know, if there's a problem or whatever, 
24 Q. Besides this conversation three weeks ago, 24 usually the client relationship, once you've serviced 
25 have you had any other communications with Ms. Cook 25 somebody more than once, it's -- you care about that 
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I about this lawsuit? I person, and you want to make sure they're okay and that 
2 A. No. 2 your service is okay. 
3 Q. Are you aware of any other statements that 3 And if someone is communicating to you, you 
4 Ms. Cook has made in relation to this lawsuit or the 4 can say, "Well, here, let me take a look at it." 
5 incident that's involved in it? 5 You know, I've sent my clients to doctors for 
6 A. Not other than I've already stated. 6 skin cancers that I've seen on their feet and their 
7 Q. Who else have you spoken with about this 7 legs. Or I've recognized circulation problems in their 
8 lawsuit besides your attorney? 8 feet, and I've said, you know, "I think you need to go 
9 A. My sister. 9 see a doctor. This doesn't look right to me. It's not 
10 Q. What is your sister's name? 10 normal." You know, things like that. 
11 A. Debbie Hatch. II Like, I was actually surprised that, given the 
12 Q. And what have you and Debbie discussed 12 couple times -- I don't know. Linda kind of said her 
13 regarding this lawsuit? 13 and Ms. Sales had a relationship. So I was surprised 
14 A. Probably the frivolity of it. 14 that Ms. Sales didn't say anything about her problem, as 
15 Q. Do you mean the frivolous nature of it? 15 her and Linda's relationship grew about her problem, 
16 A. Correct. 16 until a lawsuit. She had plenty of opportunities in 
17 Q. And what have you discussed in relation to the 17 regards with Ms. Cook to say something to her. 
18 frivolous nature of this lawsuit? 18 Q. Do you feel that it's your responsibility, 
19 A. Well, just the fact that it's been two years. 19 when you're servicing clients, that you have to 
20 And my sister has also been in the business a long time, 20 determine when they may or may not need to seek medical 
21 20 years, and she has never had any clients at any time 21 treatment? 
22 have any problems. I've never had any clients at any 22 MR. WRIGHT: I'm going to object to the form. 
23 time have any problems. 23 THE WITNESS: No, it is not my responsibility. 
24 And that, you know, usually if a client does 24 Q. (BY MR. JACOBSON) Is that something that is 
25 have a problem, they would call me, or if my sister's 25 part of the State licensure for nail technicians? 
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A. No, it is 'not. I 
Q. Is that an expectation that you would have 2 
with respect to the other nail technicians that were 3 
working at Fingerprints Day Spa back in 2010? 4 
MR. WRIGHT: Object to the form. 5 
THE WITNESS: No, it is not. I do that with 6 
my personal clients, because I care. 7 
Now, what the other girls do with their 8 
clients is their decision. 9 
Q. (BY MR. JACOBSON) Anything else you and your IO 
sister Debbie have spoken about in relation to this 11 
lawsuit? 12 
A. Again, you know, women that work, doing the 13 
same kind of work, everyone owns their own business, 14 
does their same kind of clients; we're all just taken 15 
back a little bit by the fact that Ms. Sales waited this 16 
long and didn't, you know, say anything to anybody about 17 
her problem, and then all ofa sudden decides to pin it 18 
on Linda. 19 
Q. Who are these other people that you're 20 
referring to? 21 
A. Well, basically me, Linda, and, you know, of 22 
course I've discussed it with my sister. I mean, I 23 
asked her, "In 25 years, have you ever had a client that 24 
has had any problems?" "No." 25 
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Have I ever had a client that's had any other I 
problems? No. 2 
"Linda, have you had a client that's ever had 3 
any other problems?" "No." 4 
Q. Anyone else that you've spoken to about this 5 
lawsuit that you haven't named for me yet? 6 
A. No. 7 
Q. Anyone else that you've spoken with about the 8 
incident involving Ms. Sales back in April of2010? 9 
A. No. IO 
Q. And I just want to be clear in terms of your 11 
testimony. Is it your testimony that, with regard to 12 
the other technicians that were performing services at 13 
Fingerprints Day Spa back in 2010, that you had no 14 
control or oversight or responsibility for their 15 
activities in servicing clients? 16 
A. I had zero control. 17 
Q. And, again, is it your testimony that you took 18 
no other efforts and you had no other responsibility for J 9 
cleaning equipment, tools, including the foot basins, on 20 
any station except the ones that you personally serviced 21 
clients at? 22 
A. That's correct. 23 
Q. And is it your testimony that you believe that 24 
you have done nothing wrong in relation to the incident 25 
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involving Ms. Sales? 
A. I have absolutely done nothing wrong. 
Q. Besides the cleaning procedure that you 
described that you went through with respect to your 
clients, where you would clean the station before 
servicing the client and after servicing the client, did 
you do any other cleansing or sanitizing activities? 
A. In regards to my own personal stuff? 
Q. Yes. 
A. Oh, absolutely, yes. 
Q. What else would you do? 
A. Well, we keep all of our -- well, I keep all 
of my implements, and, actually, all of the girls kept 
all of their stuff in sanitation stuff. I mean --
because it's required by the State law. 
So everyone that worked in that building that 
had their own business, everyone basically observed the 
same sanitation. We would all clean our implements in 
sanitizing containers, including myself. Because if we 
get inspected, we could lose our licenses. 
Everyone is individually licensed. If the 
State board comes in and you're not in compliance with 
the sanitation, you could lose your license. And, you 
know, we don't know when we're going to be inspected. 
Q. Would everyone in the facility lose their 
Page 45 
license? 
A. No, just the individual. It's an individual 
thing, you know. So everyone kept their stuff sanitized 
and in sanitizers, because, again, the inspector would 
come in and inspect every individually licensed person. 
Q. What type of sanitizing solution would you 
keep your tools in? 
A. It's called Let's Touch or Barbicide. Those 
are the industry standards. 
Q. And did the other technicians also keep their 
tools in the same sanitizing solution? 
MR. WRIGHT: Objection; foundation. 
THE WITNESS: I can answer it. 
I'm assuming so, because the Bureau of 
Occupational Licenses gave them a grade A sanitation. 
So they were inspected; they got their 
grade A; so I'm assuming they did. Unless, of course, 
the, you know, Bureau of Occupational Licenses wasn't 
doing their job. 
Q. (BY MR. JACOBSON) What other sanitation 
activities would you go through besides keeping your 
tools in the sanitation solution that you described? 
A. Really there's no other. I mean, that's it. 
You sanitize your implements; you clean your stuff, you 
know, before you use it; and that's what you do. 
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Q. What about with regard to the other 1 
technicians; what did you observe them do by way of 2 
cleaning or sanitizing activities? 3 
MR. WRIGHT: Objection; asked and answered. 4 
THE WITNESS: It's already been answered. 5 
Q. (BY MR. JACOBSON) You can go ahead and answer 6 
q~ 7 
A. Well, to be honest with you, I really pretty 8 
much focused on my clients and what I was doing. The 9 
other girls, they had their own thing going on. It was IO 
their business. It was none of mine. 11 
Q. And the only reason that I ask, Ms. Peabody, 12 
is that you had just testified that you observed that 13 
they kept their tools in a sanitizing solution that was 14 
the same thing that you were keeping yours in. 15 
A. Well, what I observed is that they had their 16 
license and that they had their inspection at their 17 
thing, at their stations. That's what I observed. 18 
So if they had their license and their 19 
inspection that says "A," they had their stuff in State 20 
-- they had their stuff in whatever the State requires 21 
them to have their sanitizing stuff in. And I can't 22 
tell you if they used the same stuff! did, but I'm 23 
assuming, again, that the Bureau of Occupational 24 
Licenses did their job when they inspected these gals. 25 
Page 47 
Q. And I believe you said that the Bureau of 1 
Occupational Licenses made their inspections no more 2 
than twice a year? 3 
A. Correct. 4 
Q. Ms. Peabody, did you grow up in the Treasure 5 
Valley? 6 
A. No. 7 
Q. Where were you born? 8 
A. Idaho Falls. 9 
Q. And how long did you live in Idaho Falls? IO 
A. Probably until I was, like, five or six. 11 
Q. And then where did you move after that? 12 
A. California. 13 
Q. And how long did you live in California? 14 
A. About four years. 15 
Q. Did you move around frequently growing up? 16 
A. Yes. My father was in the military. 17 
Q. I'm not going to ask you to go through that 18 
catalog, then. 19 
A. Well, I certainly can. 20 
Q. Where did you graduate from high school at? 21 
A. Boise High. 22 
Q. So when did you move to Boise; do you remember 23 
th~ M 
A. In 1980. 25 
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Q. And did you obtain any college or secondary 
education beyond high school? 
A. Yes. 
Q. What did you receive by way of secondary 
education? 
A. I went to nail school and got my license. 
Q. And so when were you first licensed as a nail 
technician in Idaho? 
A. When I was 20 years old. 
Q. And since that time to the present -- and you 
can correct me if I'm wrong --
A. Okay. 
Q. Since that time to the present, is that the 
same period approximately that you had Fingerprints Day 
Spa? 
A. Oh, no. I worked for a couple other salons 
before I opened my own company. 
Q. Are any of those salons that you worked for 
still in business that you know? 
A. I don't know. 
Q. Do you recall the names of these other salons 
that you've worked for? 
A. Uh-huh (nodding head). 
Q. What are they? 
A. Let's see. Looks Unlimited. The Place To Be. 
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Yeah, those are the two shops I worked for before I 
opened my own company. 
Q. Do you remember approximately the year that 
you started Fingerprints Day Spa? 
A. Let me see. I think 1987. 
Q. Are you married? 
A. Yes. 
Q. And how long have you been married? 
A. Ten years. 
Q. And what is your husband's name? 
A. Jim Baugh. 
Q. And have you ever spoken with Jim about this 
lawsuit? 
A. No. 
Q. The two of you have never talked about it? 
A. We're separated right now. 
Q. I see. How long have you been separated? 
A. Two years. 
Q. Do you have any children? 
A. Yes. 
Q. How many children do you have? 
A. Two. My son Tanner is 21, and my daughter 
Shyanne is 19. 
Q. Have you ever talked to Tanner or Shyanne 
about this lawsuit? 
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5 other questions at this time. 5 Should Read 
6 MR. WRIGHT: I don't have any questions. 6 Page_ Line _ Reason for Change Reads 
7 (Deposition concluded at I 0: 12 a.m.) 7 Should Read 
8 (Signature requested.) 8 Page_ Line _ Reason for Change Reads 
9 9 Should Read 
10 10 Page_ Line_ Reason for Change 
Reads 
II II Should Read 
12 12 Page_ Line _ Reason for Change 
13 Reads 13 Should Read 
14 14 Page_ Line_ Reason for Change 
15 Reads 15 Should Read 
16 16 Page_ Line _ Reason for Change 
17 Reads 
17 Should Read 18 18 Page_ Line_ Reason for Change 
19 Reads 
20 19 Should Read 20 Page_ Line _ Reason for Change 
21 Reads 
22 21 Should Read 22 Page_ Line _ Reason for Change 
23 Reads 
24 23 Should Read 
24 Please use a separate sheet if you need more room. 25 25 WITNESS SIGNATURE 
Page 51 Page 53 
I CERTIFICATE OF WITNESS I REPORTER'S CERTIFICATE. 
2 I, STACIE PEABODY, being first duly sworn, depose 2 I, EMILY L. NORD, CSR No. 695, Certified 
3 and say: 3 Shorthand Reporter, certify: 
4 That I am the witness named in the foregoing 4 That the foregoing proceedings were taken 
5 deposition, consisting of pages 1 through 50; that I 5 before me at the time and place therein set forth, at 
6 have read said deposition and know the contents thereof; 6 which time the witness was put under oath by me; 
7 that the questions contained therein were propounded to 7 That the testimony and all objections made 
8 me; and that the answers contained therein are true and 8 were recorded stenographically by me and were thereafter 
9 correct, except for any changes that I may have listed 9 transcribed by me, or under my direction; 
10 on the Change Sheet attached hereto. 10 That the foregoing is a true and correct 
II DATED this __ day of 2013. II record of all testimony given, to the best of my 
12 12 ability. 
13 13 I further certify that I am not a relative or 
14 STACIE PEABODY 14 employee of any attorney or party, nor am I financially 
15 SUBSCRIBED AND SWORN to before me this __ day of 15 interested in the action. 
16 . 2013. 16 IN WITNESS WHEREOF, I set my hand and seal 
17 17 this 1st day of April, 2013. 
18 18 
19 NAME OF NOTARY PUBLIC 19 e-~~~ 20 20 
21 NOTARY PUBLIC FOR 21 EMILY L. NORD, CSR, RPR 
22 RESIDING AT 22 Notary Public 
23 MY COMMISSION EXPIRES 23 P.O. Box 2636 
24 24 Boise, Idaho 83701-2636 
25 25 My Commission expires November 5, 2017. 






TRACY SALES VOLUME I 
SALES vs. PEABODY 
Page 1 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, ) 
Plaintiff, ) 
vs. ) 
STACIE PEABODY, individually and ) Case No. CV Pl 1206516 
doing business under the assumed ) VOLUME I 
name of FINGERPRINTS DAY SPA; and ) 
LINDA COOK. individually, ) 
Defendants. ) 
DEPOSITION OF TRACY SALES 
JANUARY 29, 2013 
REPORTED BY: 




THE DEPOSITION OF TRACY SALES was taken on 
2 behalf of the Defendants Stacie Peabody and Fingerprints 
3 Day Spa at the offices of Carey Perkins, 300 North 6th 
4 Street, Suite 200, Boise, Idaho, commencing at 9:45 a.m. 
5 on January 29, 2013, before Monica M. Archuleta, 
6 Certified Shorthand Reporter and Notary Public within 




11 For the Plaintiff: 
12 JACOBSON & JACOBSON, PLLC 
13 BY: MR. JAMES F. JACOBSON 
14 660 E. Franklin Road, Suite 110 
15 Meridian, Idaho 83642 
16 
17 For the Defendants Stacie Peabody and Fingerprints 
18 Day Spa: 
19 CAREY PERKINS, LLP 
20 BY: MS. AMY ZAVIDOW 
21 MR. TRACY L. WRIGHT 
22 Capitol Park Plaza 
23 300 North 6th Street, Suite 200 
24 P.O. Box 519 
25 Boise, Idaho 83701 
0ESQUIRE 
$ Q L U T t 0 N S 




2 For the Defendant Cook: 
3 BAUER & FRENCH 
4 BY: MS. MARGALIT Z. RYAN 
5 1501 Tyrell Lane 
6 P.O. Box 2730 
7 Boise, Idaho 83701 
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TESTIMONY OF TRACY SALES: 





1. Notice of Taking Deposition Duces Tecum 7 
2. David C. Nielsen, M.D., Summary View - 89 
10/11/2010 
3. Letter to David Nielsen, M.D. dated 100 
December 14, 2010 from Thomas Coffman, M.D. 
4. David C. Nielsen, M.D. - Patient Summary 107 
5. Letter to John Ader, DO, dated November 30, 116 
2011 from Casi M. Wyatt, DO 







TRACY SALES VOLUME I 
SALES vs. PEABODY 
'-"'' 
January 29, 2013 
s1.....:a4 
Page 81 
1 broke into any particular level. I get three percent or 1 
. Page 83 
A. They are personal and I would rather not go -
2 five percent of their sales. Not of their money. And I 
3 get that from the company. They pay us iii lieu of 
4 paying advertisement. 
5 Q. You get three percent to five percent of the 
6 sales of people beneath you within your team? 
7 A. It depends on their level. It depends on 
8 where they are at. I get paid based on their circle 
9 group volume on what they sell. But it depends 611 if 
1 O they are just a distributor or if they have broken to a 
11 gold or above level. Then that reduces the amount of 
12 money that I get paid. But I still get their volume. 
13 It's complicated~ But it's simple. 
14 Q. You get the benefit of their volume in 
2 into that. It has nothing to do with Nu Skin. 
3 0. If they are related to your psychological or 
4 emotional well-being it is our position .that that is 
5 relevant to the matters in this case. 
6 A. It's riot. It is not related to that. 
7 0. If they are related to physical conditions or 
8 symptoms it is also 01.ir position that it is relevant. 
9 A. It is not. 
10 0. Is It correct that after the April 19, 2010 
11 incident you went to the emergency room at St. Luke's to 
12 be seen for chest pain and at that lime you denied any 
13 other acute concerns and had an unremarkable physical 
14 exam? Do you remember that? 
15 addition -- even though they are on the same level or a 15 A. 1.dori't know the date, but I went to the 
1.6 higher level than you are? 16 emergency room. It was a Sunday. And I went in because 
17 A. If they are higher than I am then I do not. I 17 I thought I mi~ht have had a cracked rib. But because I 
18 get just a flat. 
19 Q. How many level$ are there? 
20 A. Twelve, I guess. They come In groups of four, 
21 so twelve all together. Four !;lroups of four, basically. 
22 Q. What level are you at? 
23 A. I am just -- I still haven't even -- I've got 
24 to requalify to become an executive. I'm just a 
25 distributor right now. 
Q. How do you requalify? 
Page 82 
2 A. By selling certain amount of volume. Or 
3 buying a business pack. Which I can't afford to do. 
4 Q. So you would qualify by selling volume or 
5 buying a business pack? 
6 A. Or by purchasing my own product. A certain 
7 amount of volume. I don't have to buy a kit. 
8 Q. You said that you have to requalify to be an 
9 executor. When were you an executor? 
10 A. Executive. 
Q. Excuse me. Executive. 11 
12 A. I have been a couple times over. A couple 
13 months ago. I don't have the exact date. But then I 
14 fell back out. So I'm redoing it for personal _reasons. 
18 went into the emergency room they asked, 'Are you having 
19 chest pain?" And I said, 'No, I'm having a pain here." 
20 And they said they had to treat me as if I am having a 
21 possible heart attack because of my age. And so that. 
22 process began. And then I was released. 
23 Q. And you did not at thattime mention anything 
24 with your toe? 
25 A. There was no reason to; no. 
1 
Page84 
Q. During the pedicure did you experience any 
2 pain at any point? 
3 A. I did riot experience pain. There was one 
4 point where there was -- well, yes, I did at one brief 
5 point. Very quick. 
6 Q. When wasthat? 
7 A. When going around the cuticle it was sensitive 
8 in one area. It didn't break open·. It didn't bleed. 
9 And it was not cuticle clippers. lt was just pushing 





Q. Where on yourtoe was it sensitive? 
A. On my right toe. Right at the nail bed. 
Q. Had you ever felt that sensitivity before? 
A. I have never had that happen; no. 
15 Q. A couple of months ago you were an executive? 15 Q. During your prior pedicures no pain? 





A. I believe it was November. 
Q. Of 2012? 
A. Yes. 
Q. And then your sales dropped; is that correct? 
A. That's correct. I stopped doing it for a 
21 while. 
22 Q. Why did you stop? 
23 A. Personal reasons. 
24 Q. When you say personal reasons, what reasons 
25 are you referring to? 
16 





20 A. Well, after there was a little bit of redness. 
21 But never any blood. 
22 Q. Did the pain continue throughout the pedicure? 
23 A. No~ It was just like if you drop something on 
24 your toe for a second. It was just real brief. 




EXPERT WITNESS REPORT OF DOUG SCHOON 
I submit this written report which contains the following: (1) my qualifications, which 
are set forth in the attached curriculum vitae which is made a part of this report as 
though fully set forth herein, including a list of publications which I've authored within 
the preceding 10 years; (2) a statement of opinions to be expressed and the basis and 
reasons therefore; (3) the data or information which I considered in forming my 
opinions; (4) any exhibits to be used as a summary of or support for my opinions; 
I. Qualifications 
A. M.S. Chemistry, University of California-Irvine, 1984. 
B. Twenty-five years' experience in the professional and retail nail salon industry. 
C. A leading scientific researcher, educator and internationally known author of four 
industry textbooks, as well as many chapters in dermatology and beauty industry 
reference books, dozens of educational articles, tapes, videos, DVD's, etc. 
D. Scientific expert specializing in the formulation of manicure, pedicure, natural and 
artificial nail products, salon services and procedures, product quality, labeling, 
warnings, regulations, proper handling and safe use. 
E. Scientific expertise in ingredients and materials used in products designed for 
natural, artificial nails, manicure and pedicure products. 
F. Scientific expertise in chemical testing and analysis of ingredients and materials 
used in products designed for natural, artificial nails, manicure and pedicure products. 
G. Scientific expert specializing in salon common/best practices, standards of care 
and client interactions. 
H. Serves as an industry liaison to NGO groups, associations and government 
organizations and specializes in US and Canadian cosmetic product regulations and 
ingredient issues. 
I. My attached CV lists additional relevant experience and qualifications. 
II. List of References Used for Basis of Opinion 
A. Deposition of Tracy Sales, Vol. 1 
8. Deposition of Tracy Sales, Vol.2 
C. Deposition of Stacie Peabody 
D. Answers to Plaintiff's First Interrogatory, Stacie Peabody 
E. Plaintiff's Answers First Interrogatory, Tracy Sales 
F. Idaho Administrative Code, IDAPA 24.04.01, Rules of the Idaho Board of 
Cosmetology. 
G. Title 54, Professions, Vocations, and Businesses, chapter 8, 54-824. Establishments 
inspection Rules and chapter 5, 54-524. Inspections. 
H. Letter from Dr. Jeffrey Chandler, April 11, 2013 
I. Product label artwork for Let's Touch, Hospital and Salon Tuberculocidal Metal 
Disinfectant, Isabel Christina. 
J. State Board of Idaho, Bureau of Occupational Licenses, Idaho Board of 
Cosmetology, inspection reports. 
EXHIBIT 




Overview of Opinions 
Opinion 1- Stacey Peabody did not properly clean and disinfect her pedicure tub 
unit. Improper cleaning and disinfection of such units is a leading cause of 
leg/foot related infections in nail establishments and her failure to do so 
significantly increase the potential for clients to develop directly related skin 
infections due to microbial cross-contamination. 
Opinion 2- Stacey Peabody failed to properly follow label directions and by doing 
so misused an EPA registered disinfectant, Let's Touch, and created a potential 
infection risks for clients. 
Opinion 3- An owner of a nail establishment, Stacey Peabody is responsible for 
providing safe conditions for workers, clients, visitors, etc. and she is incorrect to 
place this responsibility on the inspectors working for the Idaho Bureau of 
Occupational Licenses or the Board of Cosmetology. 
Opinion 4- It is the responsibility of a nail establishment owner to assume the role 
of salon manager, unless the owner specifically assigns these tasks to another 
person under their management who is properly trained to perform these duties. 
It is not correct to claim these tasks are responsibility of the inspectors working 
for the Idaho Bureau of Occupational Licenses or the Board of Cosmetology. 
Opinion 5- Stacey Peabody failed to make efforts to ensure those working in her 
establishment were doing so safely and properly; actions which can significantly 
increase the potential for transmission of infectious organisms, e.g. bacteria, 
fungi or viruses. 
Opinions with Supporting Information 
Opinion 1- Stacey Peabody did not properly clean and disinfect her pedicure tub unit. 
Improper cleaning and disinfection of such units is a leading cause of leg/foot related 
infections in nail establishments and her failure to do so significantly increase the 
potential for clients to develop directly related skin infections due to· microbial cross-
contamination. 
• When asked to describe her procedures for cleaning and disinfecting her 
pedicure tub unit, Stacey Peabody claims, " ... I would run some Let's Touch 
through the jets." This is an improper use of an EPA registered product as well 
as, being ineffective as a disinfectant for this purpose and when used in this 
manner. 
• Many pedicure related infection are caused by improper cleaning and disinfection 
of the pedicure tub units and in my experience units with pipes that direct water 
are the most often implicated in pedicure related infections. 
May9, 2013 21 
000063
Opinion 2- Stacey Peabody failed to properly follow label directions and by doing so 
misused an EPA registered disinfectant, Let's Touch, and created a potential infection 
risks for clients. 
• Let's Touch is not designed or approved for use in the manner in which Stacey 
Peabody claimed to have used the product, nor would it have resulted in proper 
or effective disinfection of the pedicure tub units her nail establishment. 
• Let's Touch products are of high quality and have high efficacy when used in 
accordance with the labeling instructions and all warnings are heeded, but that 
was not done by Stacey Peabody. 
• The product labeling direction's for Let's Touch says, "it is a violation of federal 
law to use this product in a manner inconsistent with its labeling." The remainder 
of the label provides instructions on how to disinfect "instruments". The products 
label does not recommend or provide usage instructions for any type of pedicure 
tubs and constitutes misuse for Stacey Peabody to use Let's Touch in the 
fashion she's claimed in her deposition. (Page 29) 
• The product's labeling clearly states that the proper use for this product is with 
"metal salon instruments including manicurist nippers and cuticle pushers, 
shears and metal skin care instruments". Therefore it is a federal requirement 
that this disinfectant be used only on metal instruments and is effective only 
when diluted, used and stored as directed on the Let's Touch product label. 
• Improper use of an EPA registered disinfectant reduces disinfection efficacy and 
may leave a surface covered with residual contamination that could later result 
in an infection and provides no assurance that clients are protected from 
microbial cross-contamination. 
Opinion 3- An owner of a nail establishment, Stacey Peabody is responsible for 
providing safe conditions for workers, clients, visitors, etc. and she is incorrect to place 
this responsibility on the inspectors working for the Idaho Bureau of Occupational 
Licenses or the Board of Cosmetology. 
• Federal OSHA CFR 29, 1910 requires business owners to ensure safe working 
conditions and under the Hazard Communication Standard they are required to 
provide warnings and effective training related to minimizing workplace exposure 
to potentially hazardous substances. 
• Due to the too few inspectors, it would be highly unusual to for a state board 
inspector to visit a nail establishment several times per year, unless the salon 
had drawn attention due to previous violations of the rules and/or regulations. 
More typically, salon establishment inspections occur at 18 to 36 month intervals. 
Therefore, it is unreasonable to assume these rare inspections ensure those 
working in her nail establishment were working safely. 
May9, 2013 31 
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• Inspection reports from the State of Idaho Bureau of Occupational Licenses, 
Board of Cosmetology demonstrate that Stacey Peabody's nail establishment 
was suspected every two years, 2007, 2009, and 2011. In 2009 and 2011, points 
were deducted from her personal inspection score in relation to improper 
"Instrument Sanitizing". 
• In 2011, Stacey Peabody's citation was for failing to properly change the 
disinfectant used to disinfect salon implements as required while in 2009 two 
points were again deducted and the reason cited was, "needs hospital grade 
sanitizer for files and brushes". 
Opinion 4- It is the responsibility of a nail establishment owner to assume the role of 
salon manager, unless the owner specifically assigns these tasks to another person 
under their management who is properly trained to perform these duties. It is not correct 
to claim these tasks are responsibility of the inspectors working for the Idaho Bureau of 
Occupational Licenses or the Board of Cosmetology. 
• When asked what she knew about the other technicians cleaning and disinfection 
procedures, Stacie Peabody stated, "No. I basically relied on the Bureau of 
Occupational Licenses to do their job and inspect each business owner and 
given their inspection results ... So I relied on the state to do their job and say, 
yes, everyone that is working, leasing under you, under their own business, has 
met the state requirements... That's their job, that's not my job." (Page 31) and 
she claims to have, "I had zero control." (Page 43). 
Opinion 5- Stacey Peabody failed to make efforts to ensure those working in her 
establishment were doing so safely and properly; actions which can significantly 





May9, 2013 41 
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INSPECTIONS OF FINGER PRINTS, CS-6091 




STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3/11/1998 Inspection Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE, ID, 83706 
Item I Item 
1 Premises 
a. Shall be open to inspection during business hours to agents of the 
Board. 
b. Shall be separated from living areas by substantial walls and/or 
closable doors. 
c. Shall be maintained in an orderly manner. 
d. Shall be heated, lighted, & ventilated so as to be safe & 
comfortable to the operators & patrons. 
2 Floors, \Valls and Ceilings 
a. Floors shall be kept clean and in good repair at all times. 
b. Walls shall be kept clean and in good repair at all times. 
c. Ceilings shall be kept clean and in good repair at all 
times.furniture, and all other fixtures 
d. Furniture shall be kept clean and in good repair at all times. 
e. All other fixtures shall be kept clean and in good repair at all times. 
3 Instrument Cleaning 
a. All instruments used shall be thoroughly cleaned prior to storage. I 
4 Instrument Sanitizing 
a. All instruments shall be sanitized after cleaning & prior to use, 
with an EPA sanitizing agent. 
b. Every precaution shall be taken to prevent the transfer of disease-
causing pathogens. 
s Towels 
a. Clean towels shall be used for each patron. 
b. A clean paper or cloth neckband shall provide a sanitary barrier 
between a patron's neck & cape. 
c. Paper towels & paper neckstrips shall be disposed of after one (1) 
use. 
6 Storage of Equipment 
a. All instruments shall be stored in clean & closed containment after 
sanitizing. 
b. All towels shall be stored in clean & closed containment after 
sanitizing. 
c. All linens shall be stored in clean & closed containment after 
sanitizing. 
7 Dispensers 
a. All solutions & compounds shall be maintained & dispensed in a 
sanitary manner. 
b. All single-use applicators shall be disposed of after one (I) use. 
c. All bulk & multi-use solutions & compounds shall be maintained 
free of foreign contaminates. 
R1111 Time: 411912013 12:44:29 PM 
Pagel of3 
*CS-6091* 
Inspection No. 20070724 
711812007 I I Shop Phone No: 11208 384-9908 
100 I I Investigator: I !Kevin Malveaux 
lgoff- 09/01/2011: OOB STACIE PEABODY Confinned by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 
Licensee Agent 
000067
STATE OF IDAHO 
DEPARTMENT OF SELF-.GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3/11/1998 lnsoeclion Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE, ID, 83706 
Item I Item 
8 Uniforms 
a. All clothing worn by operators shall be clean I b. All clothing worn by operators shall be washable 
9 Water Supply 
a. Water supplies shall be from an approved source. 
b. Sufficient basins available 
c. Hot and cold running water, & approved drainage systems 
d. Soap shall be conveniently located within the work area 
e. Single-use towels shall be conveniently located within the work 
area 
f. Every operator and/or student shall wash their hands prior to 
providing service to any patron. 
10 Toilet Facilities 
a. No adequate or convenient toilet facilities 
b. No hot and cold running water, basin or approved disposal system 
c. No soap 
d. No single use towels 
e. Failure to maintain clean or sanitary condition 
u Safety 
a. A clearly identifiable first-aid kit must be readily accessible on the 
premises. 
b. No animals are allowed in shops or schools. 
12 Certificates 
a. A current establishment license shall be conspicuously displayed in 
the work area. 
b. Establishments must be under the direct supervision of a licensed 
operator. 
c. Valid operator license(s) shall be conspicuously displayed in the 
work area. 
d. A copy of the sanitary rules shall be conspicuously displayed in the 
work area. 
e. A valid classification card shall be conspicuously displayed in the 
work area. 
13 Licenses 




Inspection No. 20070724 
7/18/2007 I I Shop Phone No: 11208 384-9908 
100 I I lnvesliaator: I !Kevin Malveaux 
lgoff • 09/01/2011: OOB STACIE PEABODY Confinned by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 
Licensee Agent 
000068
STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3111/1998 lnsoeclion Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE, ID, 83706 
Item I Item 
b. No personal operator's license 
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*CS-6091* 
Inspection No. 20070724 
7/18/2007 I I Shop Phone No: 11208 384-9908 
100 I I lnvesti!lator: I !Kevin Malveaux 
lgoff- 09/01/2011: OOB STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 
·-· -~- _ _'.!o_ta!H2r'!ns11_~.~~1,1-;_-:.;;;~ I . . c.··?o.=-~ ,; '100; ; ............ __ 
- . ..:: lo...··-~ 
Grading - 'A' for a score of90 through I 00; 'B' for a score of80 through 89; and 'C' for a score of79 or below. The 'C' classification denotes unacceptable 
onditions. Required improvements must be demonstrated within thirty (30) days for continued operation. These inspection requirements are in accord with 
he laws of the State ofldaho and the rules of the IDAHO BOARD OF COSMETOLOGY. 
Remarks: NT-244 1/1108, NT-234462 1/21/08, NT-745 10/14/07, EST-233984 9/14/08 
R1111 Time: 411912013 12:44:29 PM 
Page3of3 Licensee Agent 
000069
STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES *CS-6091* 
IDAHO BOARD OF COSMETOLOGY 




BOISE, ID, 83706 
Inspection No. 20091223 
lnsoection Date: 12123/2009 I I Shoo Phone No: 11208 384-9908 
Final Score: 1-----9"'"5 __ ...___,I I lnvestiaator: I !Warren Schiffer 
1-C .... o.-m"'"m..;;.e.;;..n~ts""':----1 11112141 
Notes: lgoff- 09/01/2011: 008 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Item I Item Detail Notes Weight Points Off 
1 Premises 
I. All shops and schools shall be open to inspection during business 
hours to authorized 
agents ofthe 
2 Floors, Walls and Ceilings 
I. Floors, walls, ceilings, furniture, and all other fixtures shall be kept 
clean and in good repair at 
3 Instrument Cleaning 
I . All instruments used by operators shall be thoroughly cleaned after 
each use 
and prior to storage an 
4 Instrument Sanitizing 
I. All instruments used by operators shall be sanitized after cleaning needs hospital grade sanitizer for files and brushes 
and 
prior to use on each patron, 
5 Towels 
I. Clean towels shall be used for each patron. A clean paper or cloth 
neckband shall be used 
to provide 
6 Storage ofEquipment 
I. All instruments, towels, and linens shall be stored in clean, closed I 
cabinets, drawers, and/or conta 
7 Dispensers 
I. All solutions and/or compounds shall be clearly labeled, 
maintained, and dispensed in 
a sanitary man 
8 Uniforms 
I. All clothing worn by operators shall be clean and washable. j 
9 Water Supply 
I. Water supplies shall be from an approved source. Sufficient basins 
with hot and 
cold running water, 
10 Toilet Facilities 
I. Clean, adequate and convenient toilet facilities, located and 
accessible from 
within the building wh 
11 Safety 
I. Each shop and school shall have a clearly identifiable first-aid kit Band aids 
readily accessible on the 
premi 
R1111 Time: 411912013 12:44:00 PM 
Pagel ofi Licensee Agent 
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000070
STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3/11/1998 lnsoection Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE, ID, 83706 
Item I Item I 
12 Licenses and Certificates 
*CS-6091* 
Inspection No. 20091223 
12/23/2009 I I Shoo Phone No: 11208 384-9908 
95 I I lnvestiaator: I !Warren Schiffer 
111121 41 
lgoff- 09/01/2011: OOB STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 
L All shops and schools must be licensed priorto their operation and 'Not conspicuous 2 
must be under the direct supervi 





. .. L. ~- ··-
3rading- 'A' fora score of90 through 100; 'B' for a score of SO through 89; and 'C' for a score of79 or below. The 'C' classification denotes unacceptable 
~onditions. Required improvements must be demonstrated within thirty (30) days for continued operation. These inspection requirements arc in accord with 
he laws of the State ofldaho and the rules of the IDAHO BOARD OF COSMETOLOGY. 
Remarks: 
Rim Time: 411912013 12:44:00 PM 
Page2o/2 Licensee Agent 
000071
IDAHO BUREAU OF OCCUPATIONAL LICENSES 
BARBER AND BEAUTY SHOP AND SCHOOL INSPECTION FORM 
IDAPA 24.04.01.800 AND 24.02.01.550 WEIGHT POINTS OFF 
01. Premises. All shops and schools shall be open to inspection during business hours to authorized agents 
of the Cosmetology/Barber Boards. Shops and schools must be separated from living areas by substantial 
walls and/or closable doors. All shops and schools must be maintained in an orderly manner and shall be 
heated, lighted, and ventilated so as to be safe and comfortable to the operators and patrons ..................................... 5 
02. Floors, Walls, and Ceilings. Floors, walls, ceilings, furniture, and all other fixtures shall be kept clean 
and in good repair at all times ........................................................................................................................................ 5 
03. Instrument Cleaning. All instruments used by operators shall be thoroughly cleaned after each use and 
prior to storage and/or sanitation .................................................................................................................................. 15 
04. Instrument Sanitation. All Instruments used by operators shall be sanitized after cleaning and prior to 
use on each patron, with a sanitizing agent registered by the Environmental Protection Agency as Hospital 
Grade or better. Every precaution shall be taken to prevent the transfer of disease-causing pathogens from 
person to person .......................................................................................................................................................... 15 
05. Towels. Clean towels shall be used for each patron. A clean paper or cloth neckband shall be used to 
provide a sanitary barrier which shall be maintained between each patron's neck and all multi-use capes. 
Paper towels and .paper neck-strip shall be disposed of after one (1) use ..................................................................... 5 
06. Storage of Equipment. All instruments, towels, and linens shall be stored in clean, closed cabinets, 
drawers, and/or containers after they are cleaned and sanitized ................................................................................... 5 
07. Dispensers. All solutions and/or compounds shall be clearly labeled, maintained, and dispensed in a 
sanitary manner. All single-use applicators shall be disposed of after one (1) use. Paraffin, waxes and all 
other solutions an(:l/or compounds shall be maintained free of any foreign contaminants .............................................. 5 
08. Uniforms. All clothing worn by operators shall be clean and washable ................................................................... 5 
09. Water Supply. Water supplies shall be from an approved source. Sufficient basins with hot and cold 
running water, approved drainage systems, soap and single-use towels shall be conveniently located within 
the work area. Every operator and/or student shall wash their hands prior to providing service to any patron ............ 10 
10. Toilet Faclllties. Clean, adequate and convenient toilet facllities, located and accessible from within the 
building where the shop or school is located, shall be available for use by operators and patrons. A basin 
with hot and cold running water, approved drainage systems, soap and single-use towels shall be provided 
within said facilities ....................................................................................................................................................... 1 O 
11. Safety. Each shop and school shall have a clearly identifiable first-aid kit readily accessible on the 
premises. No animals are allowed in shops or schools except those animals trained to provide service to the 
physically Impaired ......................................................................................................................................................... 5 
12. Licenses and Certificates. All shops and schools must be licensed prior to their operation and must be 
under the direct supervision of a licensed operator. A current shop and/or school license, valid operator 
llcense(s) or permit(s), a copy of these rules, and a valid classification card shall be conspicuously displayed 
in the work area of each shop and/or school for the information of operators, Board agents, and the public In 
general ............................................... , ........................................................................................................................ 15 






f/1L <:>s-6011 £Ae,L.1f-y &:.e«t<° ex bAeetf? t::JJ-/1-// bor 12.("rhl'fl ~/ 
1ttz_ /tul~.4.A.vJ ~r P~..r'~""" yl!!'/ 
f:.LJ I 
-, /?AY4?rp ~ ?Yfeh c4'~'1'ef 
Classification of Shops and Schools. Following an Inspection, each shop and school will receive a classification as follows: 100% -
90% ="A," 89% - 80% = "B," 79% and below= "C." lhe "C" classification denotes an unacceptab e rating and improvements are 
required within thirty (30 days for continued operation. 
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May8, 2013 
Regarding Tracy Sales 
1. What is the nature and extent of your diagnosis with respect to any injuries or 
conditions pertaining to Tracy Sales' foot post April 19, 2010? 
I first saw Ms. Tracy Sales on December 27, 2010 with a chief complaint of 
ongoing pain, swelling and erythema of her right toe. Ms. Sales stated she had a 
pedicure in April 2010 and 0 it has gone downhill from there." Ms .. Sales stated 
she has seen a physician for this problem; was placed on antibiotics and a pick-
line. We performed a history exam with X-Rays, arid it was thought.Ms. Sales 
may have had an ingrown toe nail stemming fr9m the April 2010 pedicure. 
At this time, we decided to excise the right lateral border under local anesthesia. 
We placed the local anesthetic block and proceooed to excise the lateral border. 
Phenol (Carbolic Acid) was used to kill the root and avulsion of nail was 
performed to ensure infection was not staying underneath the nail. The foot was 
dressed with dry sterile dressing after Neosporin and a betadine adaptec was 
applied to the nail bed and i_nstructions to soak as directed. Ms. Sales was to 
return for follow~up care at a later date. 
On December 28th, 2010, Ms. Sales called complaining she was unable to soak 
her foot due to the pain. ~tie was ~en in office and the right toe looked as if 
there was a decrease iri redness and swelling. · 
On January 3, 2011, Ms. $ales was seen for routine follow-Up care. She stated 
that it ·appears to be healing and then fl~jrs up <ij)ain: It was noted that redness 
and swelling had decreased. 
Ms. Sales was seen in office on January 17, 2011 for a pre-operative 
appointment. Per the history and ph_y~ical, Ms. Sales had a nail trim, polishing 
and pedicur~ at a salon and from ther~ ~it al.I went downhill." She was seen by 
another physician and placed on antibioticts as well as a PICC line with no 
resolution. A partial matrixectomy was pertormed on December 27, 2010 using 
phenol. 1.n d.oing the Phenolization, a .sa~ of .fluid was eventually extruded from 
the wound and as of this d.ate, the matrixe~prny appears to be heali~g okay; but 
. . 
EXHIBIT 
. I e 
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the joint still appears to be inflamed, and a decision to take a bone scan to check 
for a "hot spot" was made. 
The decision to open the joint, clean it out and culture it in surgery was made to 
ensure there was no osteomyelitis. 
Ms. Sales was brought to the OR in satisfactory condition and placed on the OR 
table in the supine position under local anesthetic. The·right foot was prepped, 
draped and lowered into the sterile field. A Penrose drain was used to prevent 
bleeding and then an incision was made across the dorsal aspect of the IPJ. The 
incision was deepened through sharp and blunt dissection. The bleeders were 
clamped and tied and an incision was carried dQwn into the capsule. The 
capsule was opened. There was not much fluid in the capsule. In the joint, 
however1 was fluid that was sent for culture. It appeared to be clean. We 
suspected because she has a history of psoriasis that this is probably a psoriatic 
arthritic joint. We inspected the joint and there appeared to be no apparent 
damag~ done, just minor inflammation of the toe. The wound was irrigated and 
then closed with 4-0 Vicryl across the joint and across the tendon to recoapt the 
extensor tendon x 2 and then the skin was clos~d with 4-0Prolene. We placed 
some Depo-Medrol into the joint for anti-inflammatory. She was p~ Qn Cipro 
750mg at this time. · · 
Ms. Sales was seen on Janµary 20th, 2011 for a bandage change and the edema 
seemed to be subsiding. She was then seen on February 1st to have sutures 
removed and to then be seen in another month. On the 29th of February she 
r~tumed to the office with concerns that her toe was still swollen and red. It 
appeared she was still having an arthritic process and was given Fi~ene 20mg. 
At this time we decided to look for mycobacteria·. 
On March 14th we did a local anesthetic and biopsied a tissue to send tp St. 
Luke's. The results indicated there was no fungvs or yeast isolated. · 
In answer to the question, I ·felt that at first it might be an ingrown toe nail; then 
thought might be psoriatic arthritis. However 3$ this continued to be on going and 
no other lesions or psoriatic joint processes in any other place in her· body except 
where the toe had been worked on by this salon in April of 2010, we determined 
that it was a mycobacteri13I infection that was a result from the incident Tracy 
Sales had a~ the Salon. 
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2. Is there a causal relationship between the injuries or conditions set forth in your 
answer above and the incident of April 19, 2010, incident involving Tracy Sales, 
Stacie Peabody dba Finger Prints Day Spa, and Linda Cook? If so, upon what do 
you base your opinion? 
I do believe there is a causal relationship between the injuries Ms. Sales 
sustained and the treatment she received as a result to the incident at the salon 
in April 2010. She never has any joint inflammation or lesions anywhere on her 
body up to this point, and after the incident that occurred on April 2010 is when 
she began to experience these problems. 
3. Has the treatment Tracy Sales. received for her incident-related injunes 
proximately resulting for the April 19, 2010, incident been reasonable and 
necessary? 
Yes, in my medical opinion I believe she has received treatment for her incident 
related injuries that has ~n both reasonable and necessary. . . 
4. Are the costs for the treatment Ms. Sales. has received for her incident-related 
. injuries proximately resulting for April 19, 2010 iricident reasonable and in 
accordance with ·rates charged in your profession for similar services? 
Yes, I am a board eertified, member of American Medical Podiatric Association, 
Idaho Pediatric Medical Association, and am providers for Blue Cross and Blue 
Shield and most other in~urance related comp~nies, and I am within the cost of 
most other doctors in my profession. 
5. What is you prognosis wit~ respect to Tracy ~les' foot injuries and/or 
conditions? 
Note that we did go on to find osteomyelitis in her foot after doing an MRI. The 
bone scan was positive an~ then the MRI was .done and was positive. We had to 
go in ~nd removed a portion of the joint of the bone and sent that tissue in and 
they were never able to isolate what the infectious process was. We determined 
once again that is was mycobacteria. · 
6. What is the nature and extent of any incident-related limitations, re~ctions, or 
impaionents, as well as applicable dates or time. periods of such limitations, 
restrictions •. or impairments as it pertains to Tracy Sales? 
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We explained to Ms. Sales that if this oontinues we might need to fuse her joint to 
eliminate the infectious process by cutting out the infected joint and then fusing it 
together, however, after her surgery in which we removed a portion of the joint, 
the infectious process appears to have subsided. Sha does still occasionally 
have some pain with her toe but not to the extent it was prior to the intervention 
and removing that portion of that joint. 
7_ What additional treatments, if any, do your recommend for Tracy Sales at this 
time? 
It was explained to her we could fuse the joint, but the fusion was not necessary 
if the pain was not significant to n.eed such treatment. . 
8. What is the nature, extent, and reasonable cost estimate of any future medical 
treatment·and/or procedures that Tracy Sales will need as a proximate result of 
her incident-related injuries sustained because the April 19, 2010, incident? 
If she .has to have a fusion of the. Inter Phalangeal Joint (IPJ) the cost for code 
28760 for the doctors' fees would be $1,604.00 and for the surgery center would 
be $1 ;734.00; hardware would be between $200-$400. 
9. Any other pbservations or medical opinions th~t may have related to the injuries, 
medical complaints, limitations, on-going impairments, and future medical 
treatment Tracy Sales has received or will received for her incident-related 
injuries proximately resulting from the April 19, 2010, incident? 
·Not at this time. 
10. What documentation and have you reviewed in formula~ing your opinions and 
responses to the above questions? 
In addition to copies of the bone scan, MRI, x-rays1 pertinent medical records and 
billing.were all reviewed. 
11. What are your credentials, licenses, specialties, and professional associations or 
attainments? 
I graduated from medical school in 1974 in San Francisco and did my residency 
at Beach Community Hospital. I taught 3 years at UCUA Medi~I Center. I was 
board certified in 1980 from the American Board of Podiatric Surgery, also 
received my Ankle and Foot Medical Board of Podiatric Surgery, was a National 
Honor Society Member, anq in the top 5 in class in medical school. 
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12. What professional publications, articles, or other similar writings have you 
authored or co-authored within that last ten years? 
I have not written and articles. 
. . 
13. What is your compensation for providing your expert opinions in this action? 
Approx. $500.00, if we have to go to court it will be more than that. 
. . 
~(J~~ 
Jeffrey Ch~nd~e~ l 
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IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
Case No. CV Pl 1206516 
DEFENDANTS STACIE PEABODY 
AND FINGERPRINTS DAY SPA'S 
REPLY MEMORANDUM IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
I. INTRODUCTION 
First, Plaintiff has not put forth any competent evidence of negligence (neither 
breach nor causation) on the part of Defendants Stacie Peabody or Fingerprints Day Spa 
(referred to herein collectively as "Ms. Peabody"). That is, the "expert report of Doug 
Schoon" and "expert opinions of Dr. Jeffrey Chandler" are inadmissible hearsay, and 
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should not be considered by the Court on summary judgment. Also, the Idaho State 
Bureau of Occupational Licenses records are inadmissible under Idaho Rule of Evidence 
404(b ). With the exclusion of those materials, the only evidence in the record for the Court 
possibly to consider are the Affidavits of Linda Cook, Affidavit of Stacie Peabody, 
deposition of Stacie Peabody and portions of the deposition of Tracy Sales. None of those 
materials provide any evidence of negligence by Ms. Peabody. In fact, regardless of 
what the Court considers, the Plaintiff cannot establish a causal link between the 
matters raised and the infection Plaintiff allegedly experienced. 
Second, the [Second] Affidavit of Linda Cook 1 lacks foundation and does not 
establish a genuine issue of material fact with regard to Plaintiff's vicarious liability claim. 
Specifically, in her Second Affidavit Ms. Cook makes vague, irrelevant and conclusory 
statements. Such statements do not comport with the requirements of Idaho Rule of Civil 
Procedure 56(e), and therefore are inadmissible. Further, the statements in Ms. Cook's 
Second Affidavit (even if they were admissible here) do not establish that Ms. Peabody 
retained the kind of control over the cosmeticians at Fingerprints Nail Spa that would give 
rise to vicarious liability. 
Plaintiff has failed to put forth admissible evidence sufficient to create a 
genuine issue of material fact with regard to any of her claims. Accordingly, summary 
1 Ms. Cook has filed two affidavits. The first affidavit was filed contemporaneous with the present 
Motion for Summary Judgment (April 25, 2013), and the [Second] Affidavit of Linda Cook was filed 
contemporaneous with Plaintiff's Memorandum in Opposition (May 14, 2013). For purposes of this Reply, 
the two affidavits will be referred to as the First Affidavit and Second Affidavit, respectively. 
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judgment in favor of Ms. Peabody, dismissing Plaintiff's action against Ms. Peabody, is 
appropriate. 2 
II. ARGUMENT 
A. The Affidavit of James E. Jacobson and Second Affidavit of 
Linda Cook Do Not Comply With the Requirements of Idaho Rule 
of Civil Procedure 56(e). and Therefore Are Not Admissible. 
For an affidavit to be admissible in opposition to summary judgment, the 
Idaho Rules of Civil Procedure require, in part, that the "opposing affidavit must be 
made on personal knowledge, set out facts that would be admissible in evidence, and 
show that the affiant is competent to testify on the matters stated." Id. R. Civ. Pro. 
56(e) (emphasis added). The question of admissibility of affidavits under Rule 56(e) is "a 
threshold question to be analyzed before applying the liberal construction and reasonable 
inferences required in motions for summary judgment." Rhodehouse v. Stutts, 125 Idaho 
208, 868 P.2d 1224 (1994); Montgomery v. Montgomery, 147 Idaho 1, 6, 205 P.3d 650, 
655 (2009) ("[T]rial courts must determine the admissibility of evidence as a 'threshold 
question' to be answered before addressing the merits of motions for summary 
judgment."). 
1. The Schoon and Chandler materials are inadmissible hearsay, and the Bureau 
of Occupational Licenses records are inadmissible evidence under l.R.E. 404(b). 
The Affidavit of James E. Jacobson in Opposition to Defendant's Motion for 
Summary Judgment ("Aft. James E. Jacobson") does not comply with the requirements of 
Idaho Rule of Civil Procedure 56(e) with respect to the "expert report of Doug Schoon" and 
2 Plaintiffs position that Ms. Peabody has moved for summary judgment on only the vicarious 
liability claim is mistaken. Ms. Peabody clearly moved "for entry of Summary Judgment dismissing this 
action against Ms. Peabody." Defs.' Mot. S.J. (April 25, 2013) (emphasis added). The action, as 
distinguished from a claim, is the entire lawsuit, in aggregate. See Black's Law Dictionary. 
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"expert opinions of Dr. Jeffrey Chandler," attached thereto as Exhibits C and E, 
respectively. The Schoon and Chandler materials therefore are not admissible in 
opposition to Ms. Peabody's Motion for Summary Judgment. 
Idaho Rule of Civil Procedure 56(e) provides, in pertinent part: 
Form of Affidavits - Further Testimony- Defense 
Required. Supporting and opposing affidavits 
shall be made on personal knowledge, shall set 
forth such facts as would be admissible in 
evidence. and shall show affirmatively that the 
affiant is competent to testify to the matters 
stated therein. 
l.R.C.P. 56(e) (emphasis added). Mr. Jacobson has attached the Schoon and Chandler 
materials to his affidavit, but he obviously does not have the required personal knowledge 
of any of the matters set forth therein. Only the authors of those materials, if anyone, 
would have such personal knowledge. Thus, in order to be admissible in opposition to 
summary judgment, Plaintiff at least was required to submit affidavits by the authors of the 
Schoon and Chandler materials. 
Without the required affidavits by the authors of the Schoon and Chandler 
materials, those materials are unauthenticated hearsay for which no exception pertains. 
Hearsay is generally not admissible in evidence. Idaho R. Evid. 802. Therefore, 
hearsay may not, under Rule 56(e), be relied upon in an affidavit. See e.g., State v. 
Shama Resources Ltd., 127 Idaho 267, 899 P.2d 977 (1995). Accordingly, the Schoon 
and Chandler materials are not admissible in opposition to the present Motion. See Cates 
v. Albertson's, 126 Idaho 1030, 1034, 895 P.2d 1223, 1227 (1995) (excluding the affidavit 
of the plaintiff's counsel, which included references to attached exhibits, where the affidavit 
failed to establish that plaintiff's counsel had any personal knowledge regarding the 
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attached exhibits). Such inadmissible evidence fails to meet the standard of Rule 56(e). 
Id. See also Fragnella v. Petrovich, 281 P.3d 103, 110-111 (Idaho 2012). Of course, 
any reference to or argument based on those materials likewise is improper. 
In addition, the Idaho State Bureau of Occupational Licenses records are 
inadmissible under Idaho Rule of Evidence 404(b). Rule 404(b) provides, in part, that 
"[e]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a 
person in order to show that the person acted in conformity therewith." In reference to the 
Idaho State Bureau of Occupational Licenses records, Plaintiff complains that the 
"investigation" (routine "inspection," really, as indicated on the inspection records 
themselves) "found problems with instrument sanitization." Plaintiff clearly seeks to 
introduce these records in order to give the impression that Ms. Peabody generally was lax 
in sanitizing her equipment-that is precisely what is prohibited by Rule 404(b). 
Furthermore, a closer look at the inspection records shows only that "hospital 
grade sanitizer for files and brushes" was needed in 2009. Plaintiff has not alleged that 
she was injured by Ms. Peabody's files and/or brushes. There is, in fact, no dispute that 
Ms. Peabody never performed any services on Plaintiff, and that Ms. Cook used her own 
instruments (including her own files and brushes). Thus, the records also are inadmissible 
because they are irrelevant. See l.R.E. 402. 
2. The [Second] Affidavit of Linda Cook does not set out facts as would be 
admissible in evidence. 
For an affidavit to be admissible in opposition to summary judgment, the 
Idaho Rules of Civil Procedure require, in part, that the "opposing affidavit must be 
made on personal knowledge, set out facts that would be admissible in evidence, and 
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show that the affiant is competent to testify on the matters stated." Id. R. Civ. Pro. 
56(e). Because Ms. Cook's Second Affidavit does not, in several respects, meet 
those requirements, it is inadmissible in these proceedings. See e.g., Ivey v. State, 
123 Idaho 77, 844 P.2d 706 (1992). Specifically, the Second Affidavit should be 
stricken and excluded because: it is not supported by personal knowledge, is based 
on hearsay, lacks foundation, is conclusory, conflicts with Ms. Cook's prior testimony, 
and otherwise presents evidence that would not be admissible in court. 
Paragraph 4 of the Second Affidavit is irrelevant to the issues at hand 
and lacks foundation. The time period relevant to this matter is April 2010. 
Paragraph 4 refers to an isolated incident allegedly occurring more than one and one-
half years after the relevant time period, which incident cannot reasonably be considered 
relevant to these proceedings. Therefore, Paragraph 4 is not admissible. l.R.E. 402 
("Evidence which is not relevant is not admissible."). Also, Paragraph 4 vaguely refers 
to how the affiant was "made to feel." However, the affiant does not, as required by Rule 
56(e), attest to facts of which she has actual personal knowledge to provide a plausible 
foundation for her alleged feelings. Such facts might include specific statements by 
someone that "made [her] feel" a certain way, but no such specific facts are attested to in 
the Second Affidavit. Again, Paragraph 4 is inadmissible. The remainder of Paragraph 4 
does provide a plausible explanation for Ms. Cook's feelings, and makes clear that Ms. 
Cook's feelings were the result of an independent business decision to participate in the 
coupon incentive. In other words, her own business sense "made [her] feel" that it was in 
her best interest to participate in the coupon incentive, which she did for the good of her 
own business. At any rate, she clearly was not required to participate. 
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Paragraph 5 contains irrelevant information, is conclusory, lacks foundation, 
and conflicts with Ms. Cook's prior testimony. First, it is irrelevant whether the lease 
agreement between Ms. Peabody and Ms. Cook was written or oral, and Ms. Cook's 
statement that she "did not have a written lease agreement" is therefore inadmissible (it 
is, however, telling that Ms. Cook never has denied that she had a lease agreement with 
Ms. Peabody). See l.R.E. 402. 
Second, Ms. Cook's statements regarding her "understanding" of how the 
cleaning duties at Fingerprints Day Spa were allocated are inadmissible, because she has 
provided no foundation for her purported understanding. That is, Ms. Cook again, as in 
Paragraph 4, fails to attest to any specific facts from which she derived her purported 
understanding. Rather, she refers vaguely to an "understanding," a vague and 
imprecise term that, by no means, indicates knowledge on the Affiant's part. This 
uncertainty is highlighted by the fact that she provides no indication regarding why or 
how she came to such an understanding of this purported state of affairs. The only 
reasonable conclusion is that the understanding of which Affiant speaks is a product 
of inference; it is not a "set[ting] out of facts" based on personal knowledge. 
Therefore, the statements regarding this so-called "understanding" should be 
excluded. 
Finally, Ms. Cook's statements regarding her purported understanding of the 
cleaning duties directly conflict with prior testimony, and therefore should be stricken under 
the sham affidavit doctrine. See Tolmie Farms, Inc. v. J.r. Simplot Co., Inc., 124 Idaho 
607, 862 P.2d 299 (1993) ("[W]e agree that the purpose of summary judgment is served 
by a rule that prevents a party from creating sham issues by offering contradictory 
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testimony ... "). When read in conjunction with Ms. Cook's statement in Paragraph 6 
regarding her use of the foot basins, her purported "understanding" does not make sense, 
and directly conflicts with her testimony in the First Affidavit that she "had full control over 
my business hours, methods, tools and implements." First Affidavit ,-J 3. Clearly, if Ms. 
Cook was using the foot basins and "had full control over" them, it was not Ms. Peabody's 
responsibility to clean them for her. Ms. Cook has provided no explanation for the 
contradictory testimony, and the same therefore should be stricken. 
Paragraph 6 largely suffers from the same deficiencies as Paragraph 5. 
Specifically, Ms. Cook provides no foundation for her conclusory statement regarding her 
purported understanding of the cleaning duties at Fingerprints Nail Spa. Accordingly, those 
statements likewise should be stricken. 
The deficiencies of Paragraph 7 almost are without limit. First, Ms. Cook's 
statement that lease rates were increased in 2008 "to hire someone to clean the work 
stations," without more, is irrelevant to the issues here. Ms. Cook has not testified in her 
affidavit that Ms. Peabody actually hired anyone to take on cleaning duties at the salon in 
2008, provided any details regarding what those cleaning duties allegedly entailed, or 
affirmed that the cleaning situation that existed in 2008 (whatever it was) continued for the 
next two years until the relevant time period. In other words, the only possible relevance 
of Ms. Cook's statement about the lease increase is that it affirms that the cosmeticians 
at Fingerprints Nail Spa were operating as lessees, not employees. Second, Ms. Cook has 
not provided any specific facts to support how she purportedly knows why the lease rates 
were increased. Her statement reflects only a supposition regarding the motives of a 
person not the Affiant. As such, it lacks foundation and cannot be based on personal 
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knowledge of the Affiant. It therefore violates the requirements of the Idaho Rules of 
Evidence and Rule 56(e) of the Idaho Rules of Civil Procedure, and it should be 
excluded. The remainder of the content of Paragraph 7 is utterly vague, lacking in 
specificity, and/or irrelevant and therefore is inadmissible. 
B. Plaintiff Has Failed to Create A Genuine Issue of Material Fact 
With Regard to Any of Her Claims Against Ms. Peabody. 
Summary judgment is "not a disfavored procedural shortcut;" rather, it 
is the "principal tool ... by which factually insufficient claims or defenses [can] be 
isolated and prevented from going to trial with the attendant unwarranted 
consumption of public and private resources." Paugh v. Ottman, 2008 U.S. Dist. 
LEXIS 52281, *9-10 (D. Idaho 2008) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 
377 (1986) (alterations in original)). A party moving for summary judgment "need not 
introduce affirmative evidence (such as affidavits or deposition excerpts) but may 
simply point out the absence of evidence to support the non-moving party's case." 
Paugh, 2008 U.S. Dist. LEXIS 52281 at *10-11 (citing Fairbanks v. Wunderman Cato 
Johnson, 212 F.3d 528, 532 (9th Cir. 2000) (emphasis added). At that point, the 
burden is shifted "to the non-moving party to produce evidence sufficient to support 
a jury verdict in her favor." Id. 
1. Plaintiff has not put forth admissible evidence to support a claim of negligence 
against Ms. Peabody. 
Ms. Peabody has pointed out that Plaintiff has no evidence to support her 
case against Ms. Peabody. Thus, the burden shifted to Plaintiff to come forward with 
admissible evidence "sufficient to support a jury verdict in her favor." Id. As demonstrated 
above, the Schoon and Chandler materials, as well as the Bureau of Occupational 
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Licenses Idaho Board of Cosmetology inspection records, are inadmissible as evidence 
in opposition to the present Motion. Plaintiff's other submissions do not satisfy her burden 
in seeking to oppose the present Motion for Summary Judgment. 
Preliminarily, the cases cited by Plaintiff in support of her premises liability 
analysis are inapposite. There is no dispute Plaintiff was an invitee of Linda Cook, and that 
Ms. Peabody did not perform services for Plaintiff or oversee the services provided by Ms. 
Cook (see Fist Affidavit of Linda Cook~ 4; Aft. Stacie Peabody~ 8). Nor is it alleged that 
the Plaintiff was injured while in the employment of Ms. Peabody. Therefore, Ms. Peabody 
owed, at most, only a duty of ordinary care to the Plaintiff. See Stephens v. Stearns, 106 
Idaho 249, 678 P.2d 41 (1984). Under that analysis, it is clear that Plaintiff cannot 
establish that Ms. Peabody breached any duty owed to her, nor that any alleged breach 
of duty proximately caused Plaintiff's injuries, if any. 
First, even if admissible (which they are not), the Bureau of Occupational 
Licenses Idaho Board of Cosmetology inspection records (Aff. James E. Jacobson, 
Exhibit D), far from supporting a claim of negligence, actually demonstrate Ms. Peabody's 
exceptional level of compliance with all applicable rules and guidelines. The inspection 
records indicate that Ms. Peabody received an "A" rating each and every time the salon 
was inspected. Aff. James E. Jacobson, Exhibit D. An "unacceptable condition" is 
denoted by a "C" rating. Thus, Ms. Peabody passed all inspections with flying colors, and 
counsel's disingenuous nitpicking amounts to nothing. 
Moreover, the inspection records relate only to inspections of Fingerprints 
Nail Spa and Stacie Peabody, not to the other cosmeticians leasing space from Ms. 
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Peabody, such as Ms. Cook. Id. Conspicuously, Plaintiff did not request similar records 
pertaining to Ms. Cook and/or the other cosmeticians, although Ms. Peabody testified that 
the Bureau of Occupational Licenses inspected each of the individual lessees and provided 
inspection results for each. See Subp. Duces Tecum (April 11, 2013); Aff. James E. 
Jacobson Exhibit A (Depa. Stacie Peabody 31 :9 to 32:6). Thus, Plaintiff's claim that the 
inspection records contradict Ms. Peabody's testimony is utterly unsupported. 
Also, Ms. Peabody's unrebutted testimony demonstrates that she took every 
reasonable precaution to ensure the salon was appropriately cleaned, and that all her 
instruments were sanitized. For instance, Ms. Peabody testified as follows regarding her 
cleaning and sanitation procedures: 
Q: You were responsible for the cleaning and sanitation of the 
equipment at the salon back in 201 O; is that right? 
MR. WRIGHT: Object to the form. Misstates prior testimony. 
Q: (BY MR. JACOBSON) Go ahead and answer if you can. 
A: I am responsible for when I use the pedicure stations or any 
other thing in the salon, that I don't rely on the last person, who 
should have cleaned and sanitized it. I take my own initiative 
and sanitize it again before my personal clients. 
[ ... ] 
Q: What was your procedure or protocol for cleaning and 
sanitizing the equipment that you used at the salon back in 
2010? 
A: Well, I would clean the pedicure chair, whether it looked 
clean or not. And I would run some Let's Touch through the 
jets. And all my implements were always soaked in Barbicide 
or put in the autoclave before and after every client. 
Q: So you went through that cleaning routine before and after 
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A. Correct. 
Aff. James E. Jacobson Exhibit A (Depa. Stacie Peabody 28:24 to 29:25) see also Id. at 
43:24 to 45:9. Those actions go above and beyond the applicable requirements of Idaho 
Code § 54-824A, which requires that each individual licensee sanitize his or her 
implements "prior to use on each patron." Obviously, it would be improper (and prohibited 
by statute) for any of the technicians to rely on the cleaning/sanitation practices of 
someone else, yet that is the premise on which Plaintiff's argument rests: that Ms. Cook 
relied on Ms. Peabody to sanitize the foot basins for her. Plaintiff's argument is absurd on 
its face, and contrary to the Idaho Code requirements. 
Further, there is no evidence that Ms. Peabody's own cleaning/sanitation 
practices were improper, as Plaintiff suggests. Plaintiff's counsel never asked Ms. 
Peabody to describe in any detail her use of Let's Touch sanitizer, but now asks the Court 
to assume, without any evidence at all, that Ms. Peabody used it incorrectly-"in violation 
of federal law," as Plaintiff puts it (even though Ms. Peabody has been a licensed 
cosmetologist owning Fingerprints Day Spa for approximately twenty-five years (Id. at 7:6-
8)). Any such assumption is entirely unwarranted and would conflict with the record, which 
demonstrates that Ms. Peabody always received "A" ratings from the Bureau of 
Occupational Licenses. See Aff. James E. Jacobsen Exhibit A (Depa. Stacie Peabody 
30:10-21). 
Finally, Plaintiff cannot possibly establish proximate cause. Plaintiff alleges 
that "[d]uring the pedicure Plaintiff's right toe was punctured or otherwise injured by an 
instrument or instruments being used to perform the pedicure. Defendant Linda Cook 
performed the pedicure on the date of the incident at Defendant Peabody's facility." Plf.'s 
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Compl. 1J VII (emphasis added). In other words, Plaintiff alleges that the injury, if any, 
resulted from Ms. Cook's actions. Thus, even if Ms. Peabody had any responsibility for 
cleaning the foot basins for the lessees (which Ms. Peabody denies), there is no evidence 
in the record that she failed to do so, or that failing to do so caused any injury to Plaintiff. 
There is not even evidence that the foot basin used on Plaintiff was unclean! Beyond pure 
speculation, it is difficult to conceive how any link between Ms. Peabody's actions (or 
inactions) and Plaintiff's alleged injuries could be established. To date, Plaintiff certainly 
has failed to put forth any evidence of such a link. This failure is determinative and fatal 
to Plaintiff's action. 
2. Plaintiff has not put forth evidence sufficient to create a genuine issue of material 
fact with regard to her respondeat superior claim. 
The clear record in this case shows there existed only a lessor/lessee (or, at 
most, independent contractor) relationship between Ms. Peabody and Defendant Linda 
Cook. Neither of those relationships is sufficient to support a claim of vicarious liability. 
The key to imposing vicarious liability rests on the right of control. See Joslin 
v. Idaho Times Publishing Co., 56 Idaho 242, 253-54, 53 P.2d 323, 328 (1935); Gneiting 
v. Idaho Asphalt Supply, 130 Idaho 393, 394-395 (Idaho Ct. App. 1997); Anderson v. 
Farm Bureau Mutual Insurance Co. of Idaho, 112 Idaho 461, 464-65, 732 P.2d 699, 
702-3 (Ct. App. 1987). There is no evidence that Ms. Peabody retained anything like the 
kind of control that the Idaho Courts have found sufficient to impose vicarious liability. 
Ms. Peabody has put forth her own Affidavit stating that she retained no "right 
to control any aspect of Linda Cook's work and/or business practices." Aft. Stacie 
Peabody 1f 4. In her First Affidavit, Ms. Cook confirms that: "I had full control over my 
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business hours, methods, tools and implements"; "Neither Stacie Peabody nor Fingerprints 
Day Spa had any control over my work; nor did they supervise my services provided to the 
Plaintiff." First Aft. (of Linda Cook) 1f1f 3, 4. Nothing in the materials submitted by Plaintiff 
(admissible or otherwise) in opposition to the present motion contradicts those statements. 
Thus, the vicarious liability claim is subject to immediate dismissal. 
Ill. CONCLUSION 
Plaintiff has not put forth admissible evidence to support her claims against 
Ms. Peabody. Therefore, Ms. Peabody is entitled to summary judgment dismissing 
Plaintiff's claims in this action, and respectfully requests this Court enter the same. 
DATED this 'ZJ~y of May, 2013. 
By_I._~;;;~~~--­
David . Knotts, Of the Firm 
Trac . Wright, Of the Firm 
Att eys for Defendants 
St 1e Peabody and 
Finger Prints Day Spa 
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below, addressed as follows: 
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Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
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Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
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Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
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[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
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CHRlSTOPHE:i D ;:·;(.! . ! . .:1er;« 
By CHELSIE Pl1~KS :·ur~ 
D!:Pl'TY 
IN'THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE-STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES-; individually; 
Plaintiff, 
vs. 
STACIE PEABODY. fadividually and doing 
business under the assumed nmne Of 
FINGE:RPRIN1S DAY SPA; and Lll'·J°DA 
COOK, individually; 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
CaseNo. CV PI 1206516 
AFFIDAVIT OF 
JEFFREY L. CHANDLER, D.P.M. 
JEFFREY L. CHANDLER, D.P.M., being first duly sworn. upon .oath, deposes 
and says: 
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1. That this Affidavit .of Jeffrey L. Chandler, D.P.M .. is.submitted in 
support of Plaintiffs Opposition to Defendants Stacie .Peabody a~1d Fingeri1tints Da~· 
Spa's Motion for Summary .Judgment. 
2. That Affiant is a practicing board certified podiatrist. 
3. That attached hereto is ExJribit A, a true and .correct copy of my 
opinion letter dated May 8, 201:3, whic11 contains information as to my qualifications as 
an expert:and my opinions expressed ifrthis action pu1·suant to Idaho Rules of Evidence 
702-705 and as disclosed pursuant to Idaho Rules of Civil Procedure 26(b)(4). 
FURTHER; your Affiant sayelh .naught. 
Jeffrey 
(°} _'\ 1~1 
SUBSCRIBED AND SWORN to before me .this 1)(0£·. day of May, 2013. 
Residingat l~ Udo 
My Comrt1issiOit'Pi~es: 1 o-:n -ll. 
r . 
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CERTIFICATE OF SERVICE 
I HEREBY CERTlFYthat on the 23rd.day of May, 2013, a true and correct copy 
of the AFFIDAVIT OF ,JEFFREY L..CHANDLER, D.P.M.-was served on the following 
attorneys of record via method of deHvery belOw: 
David W. Knotts; Tra~y L..Wrlght 
Carey Perkins, LLP 
Capito]· Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
150 I Tyrell Lane 
Boise, ID 83706 
Attorney.for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. O .. Box2730 
Boise, J.P 83 70.1 
Attorney for Defendant, Linda Cook 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ · ] Overnight Mail 
[x] Facsimile (208) 345-8660 
[ l U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[x] Facsimile (208) 343;;5200 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[x] Facsimile (208) 383-0412 
d,,£&?T-j 
/ James F. Jaefobstm 
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Fellow American College of Foot Surgeons 
Diplomatc Americn.n Board ofPlldiatrie Surgery 
Member Am1?rican l>odiatrlc Medical AssociaCion 
JEFFREY L. CHAN'DLER_, D.P.M., P.A. 
Ankle & Foot Cooter 
May8, 2013 
Regarding.Tracy Sales 
1. What is the nature and extent of your diagnosis with respect to any injuries or 
conditions pertaining to Tracy Sales' foot post April 19, 2010? 
I first saw Ms. Tracy Sales on December 27, 2010 with a chief complaint of 
ongoing pain, swemng and erythems of her righttoe; Ms .. Sales·stated she had a 
pedicure in AprH 2010 and •jt has·gone downhill from there." Ms. $ales stated 
she has seen a physician tor this· problem; was placed on antibiotics and a pick-
Une. We perfonned a history exam _with X"'RayS, arid it was thought. Ms. Sales 
may have had an ingrown toe nail stemming tTI;>m the April 2010 pedicure. 
At this time, we decided to exeise the rjght taterafborder under local anesthesia. 
We placed th& 1oca1 anesthetic block and proceede<UO exclSs the lateral border. 
Phenol (CarbOlic Aotd) was used to kill the root and avulsion of na~ was 
performed to ensure infection was not stayi·hg Undemesth the nail. The foot was 
dressed with dry sterile dressing after Neosporin and a betadlne adaptec was 
apptled to the nail bed and i0$tructions to soak as directed. Ms. Sales was to 
return for follow-up care :at a later date. 
On oecember 25th. 2010t Ms. $ale$ called complaining she was unabfe to soak 
her foot dlie to the pain. ~e was- ~een. in office ;;1nd the right toe looked as if 
there wafS a deorea&e in redness and swelliog. · 
on January 3, 2011, Ms. $aleS was seen for routine follow-Up care. She stab;ld 
that irappea·rs to be healing and then fl$ir8 up agaln: Jt was noted that redness 
and swelling had decreased. ' 
Ms. Sales was seen In office on Janua.ry·17, 2011for a pre-operative 
appointment. Per the history and peysical, Ms. Sales had a nail trim,.polishing 
and pedicure at a salon and from ther¢ "it au went downhm." She was seen by 
another physician end placed on antiblotic:S as- well as a PICC Hne:Wit.h no 
resolution. A partial matrilC9ctomy was perfQrmed on Oecember.21, 2010 using 
phenol. In doing the Phenolization, a .sac of .flUld was eventually extruded from 
the wound and as ~f this date, the matri;c~my appears to be heall~ okayi but 
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JEFFREY L. CHANDLER, D~P.M.,P.A. 
Ankle & Foot Center 
the joint still appears to be inflamed, and a .. decision to take a bone scan to check 
for a "hot spot9was made .. 
The.deciSion to open the joint, clean H outand culture it in surgery was made to 
ensure there was no osteomyelitis. · 
Ms. Sales was brought to the ORin satisfactory condition and placed on the OR 
table in the .supine posttion under local anesthetic. The· right foot was prepped, 
draped and lowered into the sterile fierd. A Penr0$9 drain was used to prevent 
bleeding and then an incision was made 8ct'088 the dorsat aspect of the IPJ. The 
incision was deepened through sharp and blunt dissection. The bleeders were 
clamped and tied and an inclsron was carried down into the capsule. ·rhe 
capsule was opened. There was not much fluid In~ capsule. In the joint, 
however,was fluid thatwaasentfor culture. It appeared to be clean. We 
suspected because she has a history of psoriasis that this is probably a psoriatic 
arthritic joint. We Inspected the joint and there appeared to be no apparent 
damage done, just minor Inflammation of the .toe. The wound was irrigated and 
then .closed wfth 4-0 Vicryl across the joint and across ·the tend.on to recoapt the 
extensor tendon x 2 and then the skin was closf!d with 4-0Prolene. We placed 
some Depo-Medrol into the joint for antHnflammatory. She was put on Cipro 
750mg at this time. · · 
M&. Seres was seen on January 2d'1, 2011 ·for a bandage change and the ecrema 
seemed to .be subsiding .. She was then seen on February 1st to have sutures 
remoVed and to then be seen in another month. On the 2Wh of February she 
returned to the office with ,concerns that her toe was still swotlen and red. tt 
apPeared she was ·StilJ haVillQ an arthritic process and Wcls gi\len firdene 20mg. 
At this time we decided to look for mycobacter1a·. 
Oo March 14th we did a focal anesthetic and biopsied a tissue to send tp St 
Luke's. The resuHs indicated there was no fungus .or yeast isolated. 
•n answer to the question, Helt that atfirst It might be an ingrown toe nail; .then 
thought might be psoriatic arthritis. However 8$ this· continued to be on gang and 
no other lesions or psoriatic joint processes in a~y other place m her body except 
where the toe had been worked on by this salon in April of 2010, we determined 
that It was a mycobacterl~I infection that WQS a result from the incident Tracy 
Sales had aMhe Saton. 
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2. Is there a .causal relationship between the injuries or conditions set forth in your 
answer above and the incident of April 19, 2010, incident involving Tracy Sales, 
Stacie Peabodydba Fmger Prints Day Spa, and Linda Cook? If so, upon what do 
you base your opinion? 
I do believe. there is a causal relationship between -the injuries Ms. Sales 
sustained and the treatment ·she received as a result to the incident at the salon 
In April 2010. She never has any joint inflammation or lesions anywhere on her 
body up·to this ·point, and after the incident that occurred on Aprll 2010 is when 
she began to experience these problems. 
3. Has the treatment Tracy Sales. receNed for tier incident-related Injuries 
proximately resulting forthe.Apm 19, 2010, incidentbeen reasonable and 
nec;essary? 
Yes; in my medical opinion I believe she has -received tr~ent for her incident 
rela~ Injuries that has been both re88onable and necessary. . . 
4. Ale the costs for the treatment Ms. Sales. has recetved for her incident-related 
.JnjurieS proximatelY resulting for April 19, 2010 incident reasonable and in 
accordance with .·rates charged In your profession for similar services'? 
Yes, I am a board eertified member of American Medical Podiatric Association, 
ldahO Pediatric Medical Association, and am providers for Blue Cross and Blue 
Shield and most other insurance related companies, and I am .within the CO$t .of 
most other doctors in my profession. 
5. Whet is you prognosis witry respect to Tracy sales' footinjunes. and/or 
conditions? 
Note that we did go on to find osteomyelilis in her foot after doing an MRI. The 
bone scan was positive ancl then the MRI was .done and was positive. We had to 
go in and removed a portion Of the joint ·of the bone and sent that tissue in and 
they ere l\Qver able to isolate .what the infectious process was. We determined 
once again that" Is was mycobacteria. 
6~ What is the nature and eXtent of any incident-re~ted limitations, restrictions, or 
impair:ments, as well as applicable dates or time. periods of such limitations, 
restrictions, .or impairments as it pertains to Tracy Sales? 
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We explained.to Ms. Sales that if this oontinues we might need to fuse _her joint to 
eltminate the infectious proceS$ by cutting out the infected joint and then-fusing it 
together. however, Etfter her surgery in which we removed a portion of the Joint, 
the infectious process appears to have subsided. She does still occasionally 
have some pain with her toe bot not to the extent It was prior to the intervention 
and removing that ponion of thatJolnt. 
7. What additional treatments, if any-; do youJ recommend for lrecy Sales at this 
time? 
ltwas explained to her we coukl fuse the join1, but the fusion was. not necessary 
if the pain was not significant to "eed such treatment. , 
a. What is the nature, extent, and reasonable cost estlmate_of any futUre medical 
treatment'and/or procedures that Tracy $ales will need as a proximate result of 
her Incident-related injuries sustained because the April 19, 2010, incident? 
If she .has .to have a fusion of the. Inter Phelangeal Joint (IPJ) the cos1for code 
28760 for the doctoJS.• fees would be S1 ,604.00 and for the surgery center would 
be $1 ;734.00; hardware wouJd be betWeen $200-$400. 
9. Any other Qbservations or medical opinions· that may have related to the injuries, 
medical complaints, limitations. on-going impainnents,:and future medical 
. treatment Tracy :Sale$ has received or WIU recalved for her incident-related 
injuries proximately resulting from lhe April 19, 2010,. incident? 
·Not anhis time. 
10.Wha1 documentation and have you reviewed In formulating your opinions and 
rass>0nses to the above questions? 
In addition to copies of the bone scan, MRI, x-rays, pertinent medical records and 
bBling .were all reviewed. 
11. What are your credentials, licenses, specialties, and professional associations or 
. attainments? 
I graduated from medical school in 1974 in San Francisco and did my residency 
at Beach Community Hospital. f taught-3 years at UCUA Medi~l Center. l was 
board certified ·in i98o from the.American Board of Pediatric Surgery, atso 
received my Ankle and Foot Medical Board of Pediatric Surgery, was-~ National 
Honor Society Member, an~ in the top 5 in class in medical &chool. 
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Ankle & foot Cmter 
12. What professional pubticattons, articles; or other slmllar writings have you 
authored or co-authored within that last ten years? 
I have not written and .articles. 
13. What is your compensation fi>r providing your axpert. opinions in this action? 
Approx. $500.00, if we· have to gc>-to court it will be more than that. 
' . 
~(},~ta-Jeffrey·Ch~nd~r t 
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CHRISTOF.itA O. RICH, cit::.C 
Sf~~ .ABBOTT 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THEJtY 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, Case No. CVPI 1206516 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
ORDER GRANTING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 
ON COUNT II OF THE COMPLAINT 
COURT APPEARANCES ON MAY 28, 2013 
James F. Jacobson appeared on behalf of Plaintiff Tracy Sales. Tracy L. Wright 
appeared on behalf of Defendants Stacie Peabody and Fingerprints Day Spa. 
I. NATURE OF THE CASE 
.... / Plaintiff~ allege~- that her· toe was._;;lnjwed during a pedicure performed at 
,t::•y•· • ?"."' .. -.,.,,.•·.,;.Y 
, ,./'.>'"'.,; ¥ r "'. ·/ ·,.c ~/·.of ./:t.1'j-_fr.. ,,.,. 
. /. ,, /'/ ;,. · · P ·tev.r.~ .· 
Fmgerpnnts Day Spa. This matter)s -~oefore the Court on a motion for summary 
... 
judgment, brought by two of the three named Defendants.1 
I ., 
1 Defendants Peabody and Fingerprints Day Spa move for summary judgment. These 
two defendants will be referred to throughout this order as "Defendants." Defendant 
Linda Cook does not join in the motion for summary judgment and did not appear at the 
hearing. 
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II. BACKGROUND 
On April 10, 2012, Plaintiff Sales filed a complaint against Defendants Stacie 
Peabody, Fingerprints Day Spa, and Linda Cook. Plaintiff Sales alleged that her toe 
was injured during a pedicure performed by Linda Cook at Fingerprints Day Spa, which 
was owned by Defendant Peabody at the time. Plaintiff claimed that the injury became 
infected and required numerous treatments and procedures, including surgery. 
Plaintiff's Complaint was based on two separate theories of liability. In Count I, 
Plaintiff alleged that the Defendants were negligent in failing to maintain the premises 
and in failing to warn her of the risks of a pedicure. In Count II, Plaintiff alleged liability 
under a theory of respondeat superior where, according to the Complaint: 
Defendant Cook was acting as the agent and/or under the direction and/or 
control of Defendant Peabody in the performance of the pedicure; the use 
of equipment and tools to perform the pedicure; and the use of the facility, 
workspace, and other accoutrements used in the performance of the 
pedicure. 
Complaint, paragraph 4. 
Defendants moved for summary judgment on Count II, arguing that the doctrine 
·of respondeat superior does not apply on the facts of this case.2 
2 Defendants did not move for summary judgment on count I, general negligence, a fact 
which Plaintiff points out in opposing the motion for summary judgment. The trial court 
may not decide an issue not raised in the moving party's motion for summary judgment. 
Esser Elec. v. Lost River Ballistics Technologies, Inc., 145 Idaho 912, 919, 188 P.3d 
854, 861 (2008), citing Harwood v. Talbert, 136 Idaho 672, 39 P.3d 612 (2001). 
Therefore, the court will not address any arguments on count I. 
In its discretion, the Court grants Defendants leave to file a motion for summary 
judgment on count I. Any such motion must be filed no later than June 14, 2013 and set 
for hearing at the earliest date available under the Idaho Rules of Civil Procedure. All 
other dates contained in the November 29, 2012 scheduling order remain in effect. 
ORDER - Page 2 
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Ill. STANDARD OF REVIEW 
Summary judgment may be entered only if the pleadings, depositions and 
affidavits show there is no genuine issue as to any material fact and the moving party is 
entitled to judgment as a matter of law. Idaho Rule of Civil Procedure 56(c). The 
evidence must be construed in favor of the party opposing the motion, and all 
reasonable inferences must be drawn in that party's favor. Nava v. Rivas-Del Toro, 151 
Idaho 853, 857, 264 P.3d 960, 964 (2011) (citation omitted). In other words, the moving 
party bears the burden of proving the absence of material facts. Harwood v. Talbert, 
136 Idaho 672, 677, 39 P.3d 612, 617 (2001). 
IV. ISSUE 
Whether facts exist under which Defendants could be vicariously liable for Linda 
Cook's allegedly tortious conduct under the doctrine of respondeat superior, such that 
summary judgment would not be appropriate? 
V. APPLICABLE LAW 
A. Law on Agency and Respondeat Superior 
A principal may be vicariously liable for the tortious actions of her agent. Sharp 
v. WH. Moore, Inc., 118 Idaho 297, 303, 796 P.2d 506, 512 (1990); Restatement 
(Third) Of Agency § 2.04 (2006) ("Viewed as a doctrine within the law of agency, 
respondeat superior is a basis upon which the legal consequences of one person's acts 
may be attributed to another person."). 
A principal-agent relationship results from "the manifestation of consent by one 
person to another that the other shall act on his behalf and subject to his control, and 
consent by the other so to act." Herbst v. Bothof Dairies, Inc., 110 Idaho 971, 973, 719 
ORDER - Page 3 
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P.2d 1231, 1233 (Ct. App. 1986). The right to control, which is the defining feature of 
the principal-agent relationship, "may exist despite the lack of its exercise." Id. 
Generally, the acts and conduct of the parties, rather than written contracts, 
demonstrate the intention to form a principal-agent relationship. See Adkison Corp. v. 
Am. Bldg. Co., 107 Idaho 406, 409, 690 P.2d 341, 344 (1984). However, a tenant is not 
. the agent of her landlord for any purpose unless made so by specific agreement. 
Killingerv. lest, 91Idaho571, 575, 428 P.2d 490, 494 (1967) (citation omitted). 
B. Law on Employment Relationships and Respondeat Superior 
An employer may be vicariously liable for the tortious actions of an employee 
through the doctrine of respondeat superior. Rausch v. Pocatello Lumber Co., Inc. 135 
Idaho 80, 83-84, 14 P.3d 1074, 1077-78 (Ct. App. 2000). The test in Idaho for 
determining whether an individual is an employee is the "right to control test." Sines v. 
Sines, 110 Idaho 776, 777, 718 P.2d 1214, 1215 (1986). This test generally focuses 
upon consideration of four factors: "(1) direct evidence of the right [to control]; (2) the 
method of payment; (3) furnishing major items of equipment; and (4) the right to 
terminate the employment relationship at will and without liability." Id. (quoting Burdick v. 
Thornton, 109 Idaho 869, 712 P.2d 570, 572 (1985)). "When applying the right to 
control test, the trier of fact must balance each of the elements present to determine 
their relative weight and importance, since none of the elements in itself is controlling." 
Casey v. Sevy, 129 Idaho 13, 16, 921 P.2d 190, 193 (Ct. App. 1996) (quoting Roman v. 
Horsley, 120 Idaho 136, 137-38, 814 P.2d 36, 37-38 (1991)). 
VI. DECISION 
Because this case is before the Court on a motion for summary judgment, the 
ORDER- Page 4 
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specific question is whether a genuine issue of material fact exists regarding either of 
the above relationships (agency/employment), which would preclude the granting of a 
motion for summary judgment. Construing the evidence in favor of the Plaintiff, the 
Court finds no such issue of material fact. Plaintiff has provided no set of facts under 
which Cook could possibly have been Defendants' agent or employee. 
Defendant Linda Cook leased a space in the Fingerprints Day Spa from Stacie 
Peabody, who owned the spa. Cook paid Peabody weekly for the space. The lease 
payments were fixed and were not dependent upon Cook's business. Cook bought her 
own supplies. Cook scheduled her own appointments at times of her own choosing. 
Defendants had no control over when Cook worked, or even if she worked. Cook had 
full control over her business hours, methods of providing services, tools, and 
implements. Cook had full control over her sanitation procedures. Cook was not 
supervised by Peabody or the Fingerprints Spa. 
Based upon the information before the Court, no set of facts exists under which 
Cook could possibly have been Defendants' agent or employee. Because Cook was 
neither an employee nor an agent, Defendants Peabody and Fingerprints Day Spa 
cannot be held vicariously liable for Cook's actions under a theory of respondeat 
superior. Therefore, Defendants' motion for summary judgment is granted as to Count 
II of Plaintiff's Complaint. 
IT IS SO ORDERED. 
DATED this 301h day of May 2013. 




CERTIFICATE OF MAILING 
y4 
I hereby certify that on this SO day of May 2013, I mailed (served) a true 
and correct copy of the within instrument to: 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E Franklin Rd, Ste 110 
Meridian, ID 83642 
bob@jjlawidaho.com 
Tracy L. Wright 
CAREY PERKINS, LLP 
300 N 6th St, Ste 200 
PO Box 519 
Boise, ID 83701-0519 
tlwright@careyperkins.com 
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CHRISTOPHER D. RICH 
Clerk of the District Court 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, TD 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: jmnes@.jjlawidaho.com 
Email: bobriv.jjlawidaho.com 
Attorneys for Plaintiff 
JUN 0 4 2013 
CHRISTOPHER D. RICH, Cle~ 
By JAMIE MARTIN 
oePUTV 
JN THE DJSTRJCT COURT OF THE FOURTH JUDICIAL 
DISTRJCT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LTNDA 
COOK, individually; 
Defendants. 
ST A TE OF CALIFORNIA ) 
) ss: 
COUNTY OF ORANGE) 
Case No. CV Pl 12065 J 6 
AFFIDAVIT OF DOUG SCHOON 
DOUG SCHOON, being first duly sworn upon oath, deposes and says: 
1. That this Affidavit of Doug Schoon is submitted in support of 
Plaintiffs Opposition to Defendants Stacie Peabody and Fingerprints Day Spa's Motion 
for Summary Judgment. 
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• • 
2. That your Affiant is President of Schoon Scientific and Regulatory 
Consulting, LLC and Co-Chair Nail Manufacturers Council Professional Beauty 
Association. 
3. That attached hereto is Exhibit A, a true and correct copy of my 
opinion dated May 9. 2013, which contains information as to my qualifications as an 
expert and my opin[ons expressed in this action pursuant to Idaho Rules of Evidence 702-
705 and as disclosed pursuant to Idaho Rules of Civil Procedure 26(b)(4). 
FURTHER, your Affiant sayeth naught. 
SUBSCRIBED AND SWORN to before me thisB.1i_ day of May, 2013. 
~Notu;IPUbJiCfOr 
State of California 
Residing at Cbrr,rom t I C::tr 
My Commission expires: 73 /IJ.?1/G-o \I 




o-uq-1J ~:Juam p. J or J 
CERTIFICATE OF SERVICE 
1>+~ C\uf\e-1 HEREBY CERTIFY that on the"f_'._day ofM:ry, 2013, a true and correct 
copy of the AFFIDAVIT OF DOUG SCHOON was served on the following attorneys of 
record via method of delivery below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneyj· for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
Attorney for Defendant, Linda Cook 
AFFJDA VIT OF DOUG SCHOON - Page 3 
o<'J U.S. Mail, postage prepaid 
l ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 345-8660 
p<J U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
{ ] Overnight Mail 
[ ] Facsimile (208) 947·9009 
[j<l U.S. Mail, postage prepaid 
[ J Hand-Delivered 
[ J Overnight Mail 
[ ] facsimile (208) 383-0412 
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David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 5th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants . 
Stacie Peabody and 
Finger Prints Day Spa 
NO. FILED t/ yq<= A.M·-----rP.U-, __ ....._. __ 
JUN 11 2013 
CHRISTOPHER 0. AICH, Clerk 
Sy ANNAMARIE MEYER 
OEPIJ'N 
ORIGINAL 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
Case No. CV Pl 1206516 
DEFENDANTS STACIE PEABODY 
AND FINGERPRINTS DAY SPA'S 
MOTION TO STRIKE THE 
DISCLOSURE OF DOUG SCHOON, 
AND FOR SUMMARY JUDGMENT 
RE: COUNT I - NEGLIGENCE 
COME NOW Defendants Stacie Peabody and Fingerprints Day Spa 
("Defendants"), by and through their counsel of record, Carey Perkins LLP, and move this 
Court in limine for an order striking the disclosure of Plaintiff's expert Doug Schoon, and 
excluding his testimony, on the grounds that Mr. Schoon has not demonstrated that he is 
qualified to render an opinion on the matters therein, and the disclosure does not comply 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MOTION TO 
STRIKE THE DISCLOSURE OF DOUG SCHOON, AND FOR SUMMARY JUDGMENT 
~RE: COUNT I - NEGLIGENCE - 1 
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with the requirements of Idaho Rule of Evidence 702; Defendants further object to his 
testimony if offered in opposition to the Motion for Summary Judgment set out below. 
To the extent Plaintiff relies on the previously filed Affidavits of Doug Schoon, 
Jeffrey Chandler and Linda Cook (May 14, 2013) to oppose the Motion for Summary 
Judgment set out below, Defendants object to those Affidavits and move to strike them on 
the grounds they do not comply with the requirements of Idaho Rule of Civil Procedure 
56(e). 
Defendants further move the Court, pursuant to Rule 56 of the Idaho Rules 
of Civil Procedure, for summary judgment on Count I of Plaintiff's Complaint ("Negligence") 
on the grounds and for the reasons that there are no genuine issues of material fact and 
that these Defendants are entitled to judgment as a matter of law. 
This Motion is based upon Rule 56 of the Idaho Rules of Civil Procedure, 
Idaho Rule of Evidence 702, the Affidavit of Linda Cook, the Affidavit of Stacie Peabody, 
the Memorandum in Support of Defendants' Motion to Strike the Disclosure of Doug 
Schoon, and For Summary Judgment, the Affidavit of Tracy L. Wright, filed 
contemporaneously herewith, and the files and records in the above-entitled action. 
Oral argument is requested. 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MOTION TO 
STRIKE THE DISCLOSURE OF DOUG SCHOON, AND FOR SUMMARY JUDGMENT 
RE: COUNT I - NEGLIGENCE - 2 
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DATED this I !~day of June, 2013. 
CAREY PERKINS LLP 
By I· 
David W notts, Of the Firm 
Tracy right, Of the Firm 
Attar s for Defendants 
Stace Peabody and 
Finger Prints Day Spa 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MOTION TO 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~ day of June, 2013, I served a true and 
correct copy of the foregoing DEFENDANTS STACIE PEABODY AND FINGERPRINTS 
DAY SPA'S MOTION TO STRIKE THE DISCLOSURE OF DOUG SCHOON, AND FOR 
SUMMARY JUDGMENT RE: COUNT I - NEGLIGENCE by delivering the same to each of 
the following, by the method indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 477-5210 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
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David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 5th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 
NO.·------;no;rr-~MIT;.,~~~ A.M----t"~ qqg :: 
JUN t 1 2013 
CHRISTOPHER D. RICH, Clerk 
By ANNAMARIE MEYER 
DEPUTY 
ORIGINAL 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
. OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
I. 
Case No. CV Pl 1206516 
MEMORANDUM IN SUPPORT OF 
DEFENDANTS STACIE PEABODY 
AND FINGERPRINTS DAY SPA'S 
MOTION TO STRIKE THE 
DISCLOSURE OF DOUG SCHOON, 
AND FOR SUMMARY JUDGMENT 
RE: COUNT I - NEGLIGENCE 
INTRODUCTION 
This case involves allegations that pedicure services performed by Defendant 
Linda Cook on the premises of Fingerprints Day Spa allegedly resulted in injury and 
damages to the Plaintiff. In Count I of her Complaint, the Plaintiff alleges that Defendants 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 
FINGERPRINTS DAY SPA'S MOTION TO STRIKE THE DISCLOSURE OF DOUG 
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Stacie Peabody and Fingerprints Day Spa· (referred to herein collectively as "Ms. 
Peabody") were negligent in failing to warn Plaintiff of "potential risks involved in the 
pedicure procedure" and in failing to maintain the premises at Fingerprints Day Spa. 
However, as nothing more than a lessor of space to Defendant Linda Cook, Ms. Peabody 
had no duty to warn Ms. Cook's customers of "potential risks" of procedures performed 
solely by Ms. Cook at Plaintiffs request. The Court has granted the Defendants' Motion 
for [partial] Summary Judgment absolving them of any vicarious liability for the acts or 
omissions of Ms. Cook. 
In addition, Plaintiff has not put forth any competent evidence of direct 
negligence on the part of Ms. Peabody. That is, the disclosure of Doug Schoon does not 
comply with Idaho Rule of Evidence 702, is not admissible as evidence under Idaho Rule 
of Civil Procedure 56(e), and should be stricken and not considered by the Court for any 
reason. With the exclusion of those materials, nothing in the record provides any evidence 
of negligence by Ms. Peabody. In fact, regardless of what the Court considers, the 
Plaintiff cannot establish a causal link between the matters raised and the infection 
Plaintiff allegedly experienced. Accordingly, Ms. Peabody is entitled to summary 
judgment in her favor 
11. 
MATERIAL AND UNDISPUTED FACTS 
At the time of the incident underlying this suit, on or around April 19, 2010, 
defendant Linda Cook was leasing space from Ms. Peabody. Aff. Stacie Peabody ~ 1 
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(Mar. 27, 2013); Aff. Linda Cook ii 1 (April 25, 2013).1 At that time, Ms. Peabody owned 
the property which housed Fingerprints Day Spa. Aff. Stacie Peabody ii 1; Aff. Linda 
Cook ii 1. Under the lease arrangement between Ms. Cook and Ms. Peabody, Ms. Cook 
was obligated to bring and use her own supplies, including nail implements. Aff. Stacie 
Peabody ii 3; Aff. Linda Cook ii 3. Ms. Cook also had complete and full control over 
every aspect of her business, including her own sanitation procedures, Aff. Stacie 
Peabody ii 3, 4; Aff. Linda Cook ii 3, 4. Ms. Peabody cleaned and sanitized her own 
tools and implements, including the foot basin, before and after each customer to whom 
she provided pedicure services. Aff. Tracy L. Wright Exhibit A (Depa. Stacie Peabody 
29:6 to 30:21) (June 11, 2013). However, Ms. Peabody did not provide any services to 
Plaintiff Tracy Sales at any time, including the date in question, April 19, 2010. Aff. Stacie 
Peabody ii 7; Aff. Linda Cook ii 4. 
The first time Plaintiff presented to any medical provider with complaints 
regarding her toe was more than five months after the pedicure procedure performed 
by Linda Cook. Aff. Tracy L. Wright Exhibit B (DN010-011 ); Exhibit C (Depa. Tracy Sales 
87: 17-22). At that time, she reported noticing thickening and separation of the nail from 
the foot "[f]or the past 16 months," i.e. long before the pedicure procedure. Aff. Tracy L. 
Wright Exhibit B (DN010-011 ). Plaintiff subsequently treated with numerous medical 
providers, who variously diagnosed the underlying problem as psoriatic arthritis (a form of 
arthritis affecting persons with psoriasis), onychomycosis (nail fungus), cellulitis (bacterial 
1 Ms. Cook has filed two affidavits in this matter. Unless otherwise specifically indicated, all 
references herein are to the April 25, 3013 affidavit. 
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skin infection), osteomyelitis (bone infection), paronychia (nail infection often resulting from 
trauma to the cuticle) and psoriatic "sausage digit" (an arthritic condition affecting one or 
more fingers and/or toes). Aft. Tracy L. Wright Exhibit B (DN045-46; DN001-003; 
DN006-007; DN004-005; DN008-009; GEM010-011 ). Whatever the problem concerning 
the toe is or was (there is no evidence that any definitive diagnosis ever was made), it does 
not seem to have resolved, but Plaintiff no longer is treating for it, and considers her 
condition "the new norm." Aft. Tracy L. Wright Exhibit C (Depo. Tracy Sales 153:2 to 
157:19). 
Ill. 
STANDARD OF REVIEW 
Summary judgment should be granted if the Court determines that the 
pleadings, depositions, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. City of Idaho Falls v. Home Indemnity Co., 126 Idaho 604, 
606, 888 P.2d 383, 385 (1995); Bonds v. Sudweeks, 119 Idaho 529, 541, 808 P.2d 876, 
871 (1991 ). Idaho Rule of Civil Procedure 56(c) requires the entry of summary judgment 
against a non-moving party who fails to make a showing sufficient to establish the 
existence of an element essential to the party's case and on which the party bears the 
burden of proof. Navarrette v. City of Caldwell, 130 Idaho 849, 949 P .2d 597, 599 (Ct. 
App. 1997), citing State v. Shama Resources Limited Partnership, 127 Idaho 267, 270, 
899 P.2d 977, 980 (1995). 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 
FINGERPRINTS DAY SPA'S MOTION TO STRIKE THE DISCLOSURE OF DOUG 




A. The Doug Schoon Disclosure Exceeds the Allowable Scope of 
Expert Testimony Under the Idaho Rules of Evidence, and 
Therefore Should Be Stricken. 
The admissibility of expert testimony is a matter within this Court's discretion. 
Chapman v. Chapman, 147 Idaho 756, 760, 215 P.3d 476, 480 (2009); Carnell v. 
Barker, 137 Idaho 322, 48 P.3d 651 (2002). Under l.R.E. 702, expert testimony may be 
admitted if "scientific, technical, or other specialized knowledge will assist the trier of fact 
to understand the evidence or determine a fact that is in issue." Idaho R. Evid. 702. The 
expert's testimony must actually assist the trier of fact in determining a fact in issue in order 
to be admissible. Chapman, 147 Idaho at 760, 215 P.3d at 780. Expert opinion that 
merely suggests possibilities would only invite conjecture and may be properly excluded. 
Elce v. State, 110 Idaho 361, 716 P.2d 505 (1986). Further, it is improper for an "expert" 
to render opinions on matters of law, which would constitute an invasion of the Court's 
authority. See Carnell, 137 Idaho at 328, 48 P.3d at 657 ("Witnesses are not allowed to 
give opinions on questions of law."). Finally, Mr. Schoon is not qualified to render any 
opinion as to causation in this matter. See Dodge-Farrarv. Am. Cleaning Servs. Co., 137 
Idaho 838, 54 P.3d 954 (Idaho App. 2002) (finding that layperson testimony regarding the 
cause of a plaintiff's medical condition is not admissible) 
The Schoon disclosure materials (hereinafter "Schoon report"), would not 
assist the trier of fact in understanding the evidence or in determining any fact in issue, as 
his opinions only hint at possibilities, and are based on demonstrably incorrect 
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assumptions and the misapplication of law. Further, the opinions espoused by Mr. Schoon 
invade the province of the Court, and are beyond the scope of his qualifications. 
The relevant questions in this matter are: (1) did Ms. Peabody have any duty 
to clean the foot basin prior to the subject pedicure; (2) is there evidence that Ms. Peabody 
breached any duty to clean the foot basin; and, (3) is there evidence of a causal link 
between any failure to clean the foot basin and Plaintiff's alleged injury. Addressing each 
of those questions in turn, it becomes clear that Mr. Schoon does nothing to assist the trier 
of fact in answering them. 
1. Mr. Schoon does not provide competent evidence that Ms. Peabody had any duty 
to clean the foot basin prior to the subject pedicure. 
Mr. Schoon bases his opinion that Ms. Peabody had a duty to clean the foot 
basins on his interpretation of OSHA and Idaho Bureau of Occupational Licenses 
regulations. However, his interpretation of those provisions is both wrong and improper. 
First, OSHA does not apply to Ms. Peabody, as she was not an employer, 
and Ms. Cook was not in any sense "employed" by her. See CFR 29, 1910.S(a) (providing 
that the OSHA standards referred to by Mr. Schoon "apply to employments performed in 
a workplace") (emphasis added). As this Court recently found, there is "no set of facts 
under which Cook could possibly have been [Ms. Peabody]'s agent or employee." Ord. 
Granting Def.'s Mot. S.J. On Count II Of The Compl. (May 30, 2013). Accordingly, 
OSHA regulations intended to govern workers and their employers have no bearing here.2 
2 Moreover, OSHA was designed to protect "workers." Arrington v. Arrington Bros. Constr., 
Inc. 116 Idaho 887, 891, 781 P.2d 224, 228 (1989). Plaintiff, the allegedly injured party. did not work at 
Fingerprints Day Spa. Therefore, the Plaintiff is not a member of the class of persons whom OSHA was 
designed to protect, and OSHA does not establish any duty owed by Ms. Peabody to Plaintiff. 
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Second, the Idaho Bureau of Occupational Licenses, Board of Cosmetology 
regulations do not place the onus on the salon owner to clean and sanitize the instruments 
used by other operators, as Mr. Schoon suggests. See IDAPA 24.04.01.800.04. The 
IDAPA regulations governing sanitation do not, in fact, address who among various users 
of "instruments" is responsible for sanitizing those instruments. The only requirement 
under IDAPA is that "[a]ll instruments used by operators shall be sanitized after cleaning 
and prior t.o use on each patron." IDAPA 24.04.01.800.04; see also Idaho Code§ 54-
824A ("all instruments used by persons licensed pursuant to this chapter shall, after 
cleaning and prior to use on each patron, be disinfected with a disinfecting agent as 
hospital grade or better"). Therefore, the responsibility of who cleans what instrument 
clearly depends upon who is using the instrument, and the responsibility falls on the 
user/operator. 
Absent evidence of a specific agreement between Ms. Peabody and Ms. 
Cook requiring Ms. Peabody to sanitize instruments used by other operators (and there is 
no evidence of any such agreement), each individual operator was obligated under IDAPA 
and Idaho Code to sanitize his or her own instruments prior to use on a patron. Again, Ms. 
Peabody never used any instrument. including the foot basins. on Plaintiff. Therefore, she 
had no duty to clean the foot basin prior to the subject pedicure-that duty fell to Ms. Cook, 
and Mr. Schoon's improper (and incorrect) speculation regarding the application of OSHA 
and IDAPA provide no evidence to the contrary. 
Third, it is improper for Mr. Schoon, a purported cosmetology expert, to 
render an opinion regarding the application of law. Carnell v. Barker, 137 Idaho 322, 328, 
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48 P .3d 651, 657 (2002). Mr. Schoon has not demonstrated that he is qualified to render 
an opinion on the proper application of law to the facts-nor that this Court needs or could 
rely on his opinion. Nothing in the record indicates that he is a lawyer, judge, legislator or 
has any familiarity with the application of law in Idaho. This Court is entirely compet~nt to 
review the OSHA and IDAPA rules and regulations and determine whether and how they 
apply to the facts of this case. Indeed, it is for the Court to decide matters of law, and not 
for Mr. Schoon. Id. Accordingly, Mr. Schoon's opinions regarding whether and how OSHA 
and IDAPA apply to Ms. Peabody's duties as a salon owner should be stricken. 
2. Mr. Schoon does not provide evidence that Ms. Peabody breached any duty to 
clean the foot basin. 
Even assuming, for the sake of this argument only, that Ms. Peabody was 
required to sanitize the foot basins before anyone used them, Mr. Schoon does not provide 
any information that would assist the trier of fact in determining whether she breached that 
duty. Mr. Schoon's opinion is based on his assessment that Ms. Peabody improperly used 
the Let's Touch sanitizer in the foot basin. However, his opinions are conclusory and not 
well-founded, and therefore are no help to the trier of fact in determining this fact in issue. 
See Chapman v. Chapman, 147 Idaho 756, 760, 215 P.3d 476, 480 (2009). 
Contrary to the sly insinuations of Mr. Schoon's report, the Let's Touch 
labeling does not limit its use to metal "instruments." Aft. Tracy L. Wright Exhibit D. In 
fact, the labeling simply does not mention foot basins, metal or otherwise, and it cannot be 
said that using the Let's Touch on non-metal instruments is "inconsistent with its labeling." 
Further, Mr. Schoon's cursory analysis of how Ms. Peabody used the product is based on 
a single statement by Ms. Peabody that she would "run some let's touch through the jets." 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 
FINGERPRINTS DAY SPA'S MOTION TO STRIKE THE DISCLOSURE OF DOUG 
SCHOON, AND FOR SUMMARY JUDGMENT RE: COUNT I - NEGLIGENCE - 8 
000121
Counsel never asked Ms. Peabody any questions to identify what she meant by that (e.g., 
whether she mixed the Let's Touch per label instructions, how she ran it through the jets, 
etc.), whether this was an approved practice per her education and training, or whether her 
twenty-five years of experience had imbued her with the expertise to make that call. Mr. 
Schoon did not have access to any of that information, and therefore was not equipped to 
judge whether Ms. Peabody had used the Let's Touch product appropriately .. In short, 
there is not enough information in the record to determine whether "run[ning] some let's 
touch through the jets" constitutes evidence of breach. Mr. Schoon's conclusory statement 
does not make it so, and is of no assistance to the trier of fact on this issue. 
3. Mr. Schoon does not and cannot provide evidence of a causal link between any 
failure to clean the foot basin and Plaintiff's alleged injury. 
Mr. Schoon is not qualified to render an opinion as to causation in this 
matter. See Dodge-Farrar v. Am. Cleaning Servs. Co., 137 Idaho 838, 54 P.3d 954 
(Idaho App. 2002) (finding that layperson testimony regarding the cause of a plaintiff's 
medical condition is not admissible). There is nothing in the records to suggest that Mr. 
Schoon is a medical doctor or otherwise qualified to opine regarding medical issues. 
Therefore, under Idaho law he is precluded from testifying regarding the cause of Plaintiff's 
injury, including rendering any opinion as to the likelihood of improper sanitation causing 
Plaintiff's alleged injury, as the subject matter of any such opinions is beyond his 
qualifications. See id.; State v. Pearce, 146 Idaho 241, 246, 192 P .3d 1065, 1070 (2008) 
(requiring "some demonstration that the witness has acquired, through some type of 
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training, education or experience, the necessary expertise and knowledge to render the 
proffered opinion."); Idaho R. Evid. 702. 
B. Ms. Peabody Had No Duty To Warn Ms. Cook's Customers About 
Ms. Cook's Services. 
Ms. Peabody owed, at most, only a duty of ordinary care to the Plaintiff. See 
Stephens v. Stearns, 106 Idaho 249, 678 P.2d 41 (1984). There is no dispute Plaintiff 
was an invitee of Linda Cook, and that Ms. Peabody did not perform services for Plaintiff 
' 
.I 
or oversee the services provided by Ms. Cook (see Fist Affidavit of Linda Cook iT 4; Aff. 
Stacie Peabody iT 8). Further, the nature of the relationship between Ms. Peabody and Ms. 
Cook has been attested to by each of those parties (and confirmed by this Court), which 
relationship amounted to lessor-lessee. Defense counsel is unaware of any authority that 
would impose a duty upon a property owner to warn her tenant's customers about the 
potential dangers, if any, of her tenant's services under these circumstances. Accordingly, 
there is no basis for Plaintiff's "duty to warn" claim, and the same should be dismissed. 
C. There Is No Evidence In The Record That Ms. Peabody Breached 
Any Duty, Or That Plaintiff's Alleged Injuries Are Causally Related 
To Anything Ms. Peabody Did Or Failed To Do. 
1. There is no evidence that Ms. Peabody breached any duty. 
Ms. Peabody's unrebutted testimony demonstrates that she took every 
reasonable precaution to ensure the pedicure stations, including the attached foot basins, 
' 
were appropriately cleaned and sanitized. For instance, Ms. Peabody testified as follows 
regarding her cleaning and sanitation procedures: 
Q: You were responsible for the cleaning and sanitation of the 
equipment at the salon back in 201 O; is that right? 
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MR. WRIGHT: Object to the form. Misstates prior testimony. 
Q: (BY MR. JACOBSON) Go ahead and answer if you can. 
A: I am responsible for when I use the pedicure stations or any 
other thing in the salon, that I don't rely on the last person, who 
should have cleaned and sanitized it. I take my own initiative 
and sanitize it again before my personal clients. 
[ ... ] 
Q: What was your procedure or protocol for cleaning and 
sanitizing the equipment that you used at the salon back in 
2010? 
A: Well, I would clean the pedicure chair, whether it looked 
clean or not. And I would run some Let's Touch through the 
jets. And all my implements were always soaked in Barbicide 
or put in the autoclave before and after every client. 
Q: So you went through that cleaning routine before and after 
A. Correct. 
Aft. Tracy L. Wright Exhibit A (Depo. Stacie Peabody 28:24 to 29:25). Those actions go 
above and beyond the applicable requirements of Idaho Code § 54-824A, which requires 
that each individual licensee sanitize his or her implements "prior to use on each patron." 
Obviously, it would be improper (and prohibited by statute) for anyone licensed pursuant 
to Idaho Code Title 54, Chapter 8 (such as Ms. Peabody and Ms. Cook) to rely on the 
cleaning/sanitation practices of someone else, yet that is the premise on which Plaintiff's 
argument rests: that Ms. Cook relied on Ms. Peabody to sanitize the foot basins for her. 
Plaintiff's argument is absurd on its face, and contrary to the Idaho Code requirements. 
Further, the evidence in the record affirmatively demonstrates Ms. Peabody's 
excellent cleaning and sanitation practices. For instance, the Bureau of Occupational 
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Licenses inspection records indicate that Ms. Peabody received an "A" rating each and 
every time she and Fingerprints Day Spa were inspected. See Aff. Tracy L. Wright 
Exhibit E. An "unacceptable condition" is denoted by a "C" rating. Thus, Ms. Peabody 
passed all inspections with flying colors, demonstrating her commitment to, and 
compliance with, appropriate cleaning and sanitation practices. 
2. There is no evidence that Plaintiff's alleged injury is causally related to anything 
Ms. Peabody did or failed to do. 
Plaintiff cannot possibly establish proximate cause. Plaintiff alleges that 
"[d]uring the pedicure Plaintiff's right toe was punctured or otherwise injured by an 
instrument or instruments being used to perform the pedicure. Defendant Linda Cook 
performed the pedicure on the date of the incident at Defendant Peabody's facility." Plf.'s 
Compl. 1f VII (emphasis added). In other words, Plaintiff alleges that the injury, if any, 
resulted from Ms. Cook's actions. Thus, even if Ms. Peabody had any responsibility for 
cleaning the foot basins for the lessees (which Ms. Peabody denies), there is no evidence 
in the record that she failed to do so, or that failing to do so caused any injury to Plaintiff. 
There is not even evidence that the foot basin used on Plaintiff was unclean! Beyond pure 
speculation, it is difficult to conceive how any link between Ms. Peabody's actions (or 
inactions) and Plaintiff's alleged injuries could be established. To date, Plaintiff certainly 
has failed to put forth any evidence of such a link. This failure is determinative and fatal 
to Plaintiff's action. McPheters v. Maile, 138 Idaho 391, 396, 64 P.3d 317, 322 
(2003)(finding summary judgment was proper where the Plaintiff failed to provide any 
evidence of causation). 
MEMORANDUM IN SUPPORT OF DEFENDANTS STACIE PEABODY AND 
FINGERPRINTS DAY SPA'S MOTION TO STRIKE THE DISCLOSURE OF DOUG 




Based on the foregoing, Ms. Peabody respectfully requests that the Court 
strike the disclosure and opinions of Doug Schoon. Ms. Peabody further requests that the 
Court grant the instant Motion for Summary Judgment and dismiss all of the Plaintiff's 
claims. 
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THE DEPOSITION OF STACIE PEABODY was taken on 
2 behalf of the Plaintiff at the offices of Carey Perkins, 
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Examination by Mr. Jacobson 
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1 STACIE PEABODY, 
2 first duly sworn to tell the truth relating to said 
., 
cause, testified as follows: .) 
4 
5 MR. JACOBSON: Let the record reflect this is 
6 the time and place pursuant to notice for the taking of 
7 the deposition of Stacie Peabody, pursuant to the Idaho 
8 Rules of Civil Procedure. 
9 
10 EXAMINATION 
11 QUESTIONS BY MR. JACOBSON: 
12 Q. Ms. Peabody, have you ever had your deposition 
13 taken before? 
14 A. No, sir. 
15 Q. I am sure that your attorney has oriented you, 
16 to some degree, as to what this process is going to be 
17 like. Let me go over -- which is a very basic, standard 
18 thing -- some rules and procedures that will help to 
19 make this process as smooth as possible. 
20 During the course of the deposition, the court 
21 reporter will be taking down what we say, my questions 
22 and your answers to those. 
23 A. Okay. 
24 Q. If there is a question that you don't 
25 understand, if you would let me know, and then I can 
[Page 4] 
1 either restate or rephrase or repeat the question in a 
2 way that helps you to better understand that. Is that 
., 
okay? .) 
4 A. Absolutely. 
5 Q. In responding to my questions, you'll want to 
6 use audible words, such as yes and no, as opposed to 
7 sounds or gestures; which, while we typically use those 
8 when we converse, are very difficult for the court 
9 reporter to take down or create a record that's unclear. 
10 ls that okay? 
11 A. Yes. 
12 Q. If at any time you need to take a break, 
13 that's fine, and we can do that. If I have asked a 
14 question, then you'll need to answer that question 
15 before we take the break. Do you understand? 
16 A. Yes. 
17 Q. Great. And then is there anything today that 
18 would prohibit or inhibit you from giving complete and 
19 accurate answers in your deposition today? 
20 A. No. 
21 Q. All right. With that, then, we'll go ahead 
22 and proceed. 
23 My understanding is that you're the owner of a 
24 business called Fingerprints Day Spa; is that correct? 





















































Q. And Fingerprints Day Spa is actually an 
assumed business name or a DBA; right? 
A. Yes . 
Q. And, really, the business is you; you're the 
owner of the business? 
A. Yes. 
Q. And you have not incorporated the business at 
any time, have you? 
A. It is incorporated. 
Q. It is incorporated now? 
A. It's always been incorporated. 
Q. When you say "incorporated," what do you 
understand that to mean? 
A. Tax breaks. 
Q. So the business gets tax breaks? 
A. Yes. 
Q. Okay. But in terms of a filing with the 
Secretary of State for the State of Idaho, the only 
filing has been the assumed business name; right? 
A. Well, I go by "Fingerprints, Inc." 
Q. You go by "Fingerprints, Inc."? 
A. Yeah. That's what -- yes. 
Q. Okay. That's the assumed business name that 
you're saying is filed with the Secretary of State? 
A. I'm not sure. That's what it says on my 
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checkbook. 
Q. All right. Anything else that you've done, by 
way of filings with the Secretary of State, besides the 
assumed business name? 
A. No. 
Q. How long have you owned this business, 
Fingerprints Day Spa? 
A. Probably about 25 years. 
Q. And during that period, has the business been 
located only in Boise, or has it been located other 
places? 
A. Boise. 
Q. And you've been the only owner of the business 
throughout that period; is that right? 
A. Yes. 
Q. And what is it that Fingerprints Day Spa does? 
What services or products do they provide to people? 
A. It's varied over the years. 
Q. In the last five years, what has it been like? 
A. We have had nail technicians, hairdressers, 
and estheticians and massage therapists. 
Q. You said one word that I don't recognize. 
A. Esthetician? 
Q. Esthetician. Could you --
A. Skin care --
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Q. -- spell that? 
2 A. No. Can you? 
" Q. I'm just trying to help Madam Court Reporter .) 
4 by having you spell that. 
5 A. We can just say "professional skin care." 
6 Q. And that's what an esthetician is? 
7 A. Esthetician, correct. 
8 Q. Okay. And so those are the services that 
9 Fingerprints has provided over the last five years? 
10 A. Yes. 
11 Q. What does an esthetician do? 
12 A. Skin care. 
13 Q. I mean more specifically. You said 
14 "professional skin care." What specifically do they do? 
15 A. Well, I'm not exactly sure. I'm not an 
16 esthetician. 
17 Q. What is your training and background with 
18 respect to --
19 A. I'm a nail technician. 
20 Q. Is there a licensure that you have to get in 
21 order to be a nail technician in Idaho? 
22 A. Yes. 
23 Q. What is that Iicensure process? 
24 A. Going to school, getting an education, passing 




























Q. Is it still located at that same place? 
A. No, it is not. 
Q. Where has it moved to now? 
A. The salon is closed, and has been for two 
years. 
Q. Do you remember approximately the date that 
the salon closed? 
A. I'm sorry, I don't. 
Q. Just approximately, month and year. 
A. Maybe March 2010. Maybe. I think it's been 
two years now. 
Q. Okay. That would be March of201 l, two years 
ago? 
A. Yeah. 
Q. Is that co1Tect? 
A. '11,yeah. It's'l3. Sorry. 
Q. That's okay. 
A. I'm still a year off. 
Q. That's okay. 
A. It's the time change. 
Q. Me too. Me too. 
What aspect ofFingerprints is still open? 
What services are you providing now? 
A. I do manicuring and pedicuring services at my 
home, where my name has still followed me, Fingerprints. 
[Page 10] 1-----------------------1----------------------------
Q. What do you have to do to stay current in your 
2 license? 2 
" A. Pay your fees. 3 .) 
4 Q. Any education requirements? 4 
5 A. No. 5 
6 Q. Just simply paying the fee to the State? 6 
7 A. Paying the fee to the State. 7 
8 Q. Do any of the other services that Fingerprints 8 
9 has offered, those that you listed off, do they require 9 
10 State licensure beyond being a nail technician? 10 
11 A. Absolutely. I 1 1 
12 Q. Which ones require Iicensure? i 12 
! 
13 A. To be an esthetician, it requires a license. ! 13 
14 To be a cosmetologist requires a license. I 14 
15 Massage therapy does not require a license; ! 15 
16 however, I've never leased to anyone that did not have a I 16 
17 license. So I ask that my massage therapists also be I J7 
18 licensed. But that is not a requirement of the State of 18 
19 Idaho. 19 
20 Q. But the State has a licensure process for 20 
21 massage therapy even though it is not required? 21 
22 A. Yes, it does. 22 
23 Q. Okay. Where was the business located, 23 
24 Fingerprints Day Spa's business located back in 201 O? 124 
25 A. 1414 Broadway A venue. 125 
i [Page 9] : 
Q. And is there anybody else that offers services 
there at your home now? 
A. No. And it's not my home. I have a salon 
established, that's licensed and inspected by the State 
every year, behind my house. So it has a separate 
entrance and all that. It's just located where my home 
is. 
Q. Is it a completely separate structure from 
your home? 
A. No. 
Q. It is attached, but it's got a separate 
entrance? 
A. A separate entrance. And complies with all of 
the State regulations for a home salon. 
Q. Back in 2010, when Fingerprints was located at 
the other location that you referenced, could you 
describe for me the layout of the salon? And if it 
would help, I can have you draw it. 
A. Oh. Well, it was pretty basic. There were 
three hair stations, and three to four nail stations, 
and three treatment rooms downstairs. 
Q. What is a hair station? When you say "hair 
station," what did that entail? 
A. A sink, shelving for storage of products, and 
the chair. 
[Page 11] 
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Q. And the chair for the hair station, was it 
just an ordinary chair like what you're sitting in now, 
or did it have any special features to it? 
A. It would be just like the chair you sit in 
when you get your hair cut. I'm sure you've been to a 
salon. 
Q. A long time ago. As you can see by my 
haircut, it's not complicated. 
A. Your wife does a good job. 
Q. Thank you. Thank you. l don't look as sharp 
as Tracy does. 
Now, what about a nail station; what goes into 
a nail station? 
A. I leased out vented nail tables, a chair, a 
stand, and a phone that goes on the stand, and pedicure 
chairs. 
Q. What is a vented nail station? Describe for 
me what that looks like and what it does. 
A. It looks like a desk with drawers that pulls 
nail dust down so it's not, you know, in the client's 
face. 
Q. Any other special features? 
A. No. 
Q. What about this pedicure station that you just 
described; describe that for me in more detail. What 
[Page 12] 



























A. A massage chair that has a foot basin. 2 
Q. A massage chair with a foot basin? 3 
A. Correct. 4 
Q. And what's the purpose of this foot basin? 5 
A. For doing pedicures. 6 
Q. Would people put their feet into the basin? 7 
Is that how that works? 8 
A. Uh-huh. Yes. 9 
Q. And I know that some of my questions may seem IO 
a little, kind of, simplistic in nature, but it's just I I 
to help me understand and to create a record to describe I 2 
this. 13 
How big would these foot basins be? 14 
A. Oh, two feet by three feet, I believe. I 5 
Q. And was it just an empty basin, or was it 16 
filled with something? 17 
A. Well, it was an empty basin until we filled it 18 
with water, and then it was filled with water. 19 
Q. And where would the water come from? 20 
A. The faucet. 21 
Q. When you say "the faucet," would someone take 22 
a bucket, put it under a faucet somewhere, and then dump 23 
it into the basin? Is that how that worked? 24 
A. No. They're professional chairs. They have 25 
[Page 13] i 
running water drains, the whole nine yards, jets, all 
that. 
Q. Okay. And all of that is part of this basin? 
A. Correct. 
Q. And how many of these pedicure stations did 
you have back in 201 O? 
A. Two. 
Q. Two. Now, all of this equipment that you have 
just described that was part of the salon back in 2010, 
you owned all of this equipment; is that right? 
A. Yes. 
Q. Do you recall the manufacturer's name as to 
these pedicure stations? 
A. Swan. 
Q. And did they manufacture the full station, or 
did they manufacture only part of it? 
A. No, it's a one-unit. 
Q. How would you describe yourself as a business 
owner? Would you say you were hands-on or hands-off? 
MR. WRIGHT: Object to the form. 
You can answer. 
THE WITNESS: In what regard are you talking 
about? I am unclear as to the question. 
Q. (BY MR. JACOBSON) Sure. As a business owner, 
did you want to be involved in the day-to-day details of 
[Page 14] 
the business, or were you someone that said, look, I'm 
just -- I'm looking at the big picture? 
A. No--
MR. WRIGHT: Object to the form. 
THE WITNESS: I can answer it. 
I attended to my own clients. I have my own 
clients. I answer my own phone calls. I take care of 
my clients. That's what I did, on a daily business, as 
I went to work to service my clientele, people that were 
on my appointment book. 
Q. (BY MR. JACOBSON) So if I'm understanding you 
right, if they weren't your clients, they weren't your 
appointment, you weren't concerned about what was 
going--
A. No. 
Q. -- on? 
You said that you had licensure as a nail 
technician; is that right? 
A. Correct. 
Q. And is that exclusively what you did, or did 
you do anything else? 
A. That's all I did. 
Q. And so you weren't involved in any of these 
pedicure stations, as far as you working? Or were you? 
A. No. I was, if my client sat in the chair and 
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I was personally doing the service. That's when I was 
involved in a pedicure. If it was myself, working on my 
client. 
Q. Tell me about your daily routine, then, back 
in 20 I 0. How would a typical day go for you? 
A. Well, I would get up, brush my teeth, get 
dressed for work, take my kids to school, go to work, 
check the phone, return calls that pertained to me 
personally, and worked on my clients, and went home. 
Q. About when would you get to work? 
A. It depended. Usually around 8:00 or 9:00. 
Q. And how long would you be there during the 
day? 
A. It depended. However long my appointments 
lasted. 
Q. What was a typical day? 
A. 8:00 to 5:00, or 6:00, or 7:00. It depended. 
Q. Depended on what appointments that you had? 
A. Correct. 
Q. How frequently would you try to schedule 
appointments, then? 
A. Every hour on the hour. 
Q. And how long would it take you, typically, to 
service an appointment? 
A. It would depend on the appointment. 
Q. Typically? 
A. An hour. 
[Page 16] 
Q. So you tried to space them an hour apart, and 
it would typically take you an hour, then, to service? 
A. Yes. 
Q. How often were you not there? And this is, 
again, back in 2010, approximately. Did you have 
regular intervals where you weren't at the salon? 
A. Yes. 
Q. How often would those occur? What were those 
intervals? 
A. Well, I was in a car accident, and there were 
times that I was not in the shop for a month or two or 
three. 
Q. You were in an automobile accident in --
A. Correct. 
Q. -- 2010? 
A. Correct. 
Q. When were you in this --
A. No, it was not in 20 I 0. I was just having a 
surgery as a result from a car accident. 
Q. When did you have your surgery in 201 O? 
A. Oh, I don't know the exact date. 
Q. Approximately, month? 

















































Q. Was it at the beginning of the year or the end 
of the year? 
A. I think the beginning. 
Q. And how much time did you miss as a result of 
the surgery? 
A. Again, I'm unclear why this line of 
questioning is happening. 
Q. That's okay. Just if you know the answer, you 
can answer it. 
A. Well, it would' depend, you know. I think at 
one point I missed three to four months of work. 
Q. Is that three to four months straight? 
A. Correct. 
Q. And this was toward the beginning of 201 O; am 
I right? 
A. I believe so. 
Q. Okay. But you're not sure exactly when the 
surgery took place? 
A. I've had my arm rebuilt four times, so it's a 
Jot to keep track of. 
Q. Aside from this, you know, three- to 
four-month period in which you missed because of 
surgery, were there regular days in which you were not 
in the salon? And this is, again, in 2010. 
A. Again, I'm unclear why that would matter. 
[Page 18] 
Q. I appreciate your concern. It's just a matter 
of, if you don't know the answer to my question, then I 
need you to answer it. 
A. Could you please state it again. 
Q. Sure. In 20 I 0, were there regular days that 
you were not in the salon? 
A. I've already answered that. 
Q. I don't believe you have. 
A. Okay. I can't tell you the exact days that I 
went to work and didn't go to work in 2010. There was a 
period of time I missed work because ofa surgery. But 
I don't have the exact dates. I'm sorry. 
Q. You keep an appointment book for your clients; 
correct? 
A. Correct. But I did not bring my appointment 
book for 20 I 0. 
Q. You have an appointment book for 20 IO; is that 
right? 
A. I'm not sure that I do. 
Q. Okay. If you do have an appointment book for 
2010, if you would provide that to your counsel so that 
he can produce that. 
Now, you had other individuals that were 
working as part of the business in April of2010; right? 
MR. WRIGHT: Object --
[Page 17] [Page 19] 
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Q. (BY MR. JACOBSON) Other people that performed 
services --
. A. Wait a second. We need to get clear on 
something here. You keep saying working as part of my 
business. I had no one working as part of my business. 
I was the business Fingerprints. I had other people 
owning and operating and performing their own business 
inside of mine. 
So my business is my business. Everyone 
else's business was everyone else's business. But you 
keep trying to put it all together. 
Q. Well, we're going to get clear about that; 
okay? 
A. Okay. 
Q. Why don't you tell me who else was performing 
services at the salon in April of2010. 
A. Let's see. I believe that I had four people 
leasing from me at that time. And I'm not sure what 
relevance it is to have anyone other than -- what we're 
really talking about today is Linda Cook. 
Q. That's okay. We're not here to decide what's 

























Q. We're just here to listen to the questions I 24 
ask, and answer those questions. And I think your 25 
[Page 20] I 
attorney has informed you of that. 
A. Correct. 2 
Q. So I need you to do that; okay? 3 
A. This is what I remember, that Linda Cook 4 
leased a spot from me in 2010. 5 
Q. Who else leased spots from you in 201 O? 6 
A. I had a massage therapist that was leasing a 7 
spot from me. 8 
Q. What was her name? 9 
A. It was a male. 10 
Q. Male. 11 
A. Jim. I can't remember Jim's last name. I 12 
And I had a couple hairdressers leasing spots I 13 
from me back then. And I don't really remember their I 14 
names either. i 15 
And my sister leased a spot from me. i 16 
Q. Do you have any records of who these people ' 17 
were? 18 
A. No, I don't. 19 
Q. You didn't have any written lease agreements 20 
with them either, did you? 21 
A. Oh, absolutely. 22 
Q. Do you have those lease agreements now? 23 
A. No, I don't. 
1
24 
Q. Do you know where they are? 25 
[Page 21] I 
A. Yes, I do. 
Q. Where are they? 
A. In the trash. After I closed my salon, I was 
rejoicing like nobody's business, and anything that 
pertained to my business went straight into the trash, 
because I was done. 
In fact, I'm not even sure I have old 
appointment books. 
Q. You don't have written independent contractor 
agreements with these people either, do you? 
A. I had written contract agreements, lease 
agreements, for everyone that ever leased a spot from me 
at Fingerprints. But when I closed my business, as I 
previously just stated, I threw everything away because 
who knew that I would need it three years later. 
Q. You said you were particularly rejoicing about 
closing down the salon. Is there any reason why? 
A. Yes. 
Q. Why was that? 
A. Because I have been doing this for 25 years, 
and I was hurt in a car accident, and I needed to just 
rest and be quiet. I've spent over two years in a chair 
from a car accident. 
Q. Besides the equipment that you described 
earlier, that you owned in relation to the salon, did 
you also provide tools and materials for ... 
A. Absolutely not. 
Q. Who provided those? 
A. The "leasors." 
[Page 22] 
MR. WRIGHT: Just to be clear, 1 think you 
mean the "lessees." 
THE WITNESS: Lessees, yes, that's true. 
Sorry. 
Q. (BY MR. JACOBSON) As far as you, just the 
work that you did at the salon in 2010, what types of 
manicure and pedicure instruments would you use? Would 
they be wooden, or would they be metallic? 
A. I personally used metal, because it was easier 
to sanitize. What the other girls used, I can't tell 
you. It was up to them to decide what they used. 
Q. Did you ever observe what they used? 
A. I really did not. 
Q. So you couldn't say one way or the other as 
far as wooden or metallic for the other --
A. Everyone --
Q. -- technicians? 
A. -- used different stuff. You know, it was 
their personal decision to decide what they wanted to 
use in their business. Just like it's my personal 
decision to decide what I use in my business. 
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1 Q. Did you ever have any requirements of them as I 
2 to when they needed to be at the salon? 2 
3 A. Absolutely not. 3 
4 Q. They could come and go as they chose? 4 
5 A. Yes. 5 
6 Q. They could set appointments as they wanted to? 6 
7 A. Yes. 7 
8 Q. What about lunch; were you ever concerned or 8 
9 upset when they would take a lunch? 9 
10 A. None of my business. 10 
11 Q. Did you ever provide any type of promotional I I 
12 offer or coupon-type offer in relation to the salon? I2 
13 MR. WRIGHT: Object to the form. 13 
14 THE WITNESS: Me personally? 14 
15 Q. (BY MR. JACOBSON) You or in relation to I5 
16 Fingerprints, generally. 16 
17 A. No. My clients -- I've had a full clientele ! 17 
18 for years. I 1s I 
19 Q. Did you ever run a coupon book -- ! 19 
20 A. Me personally? i 20 
l 
21 Q. -- offer? Yes. 121 
22 A. No. I 22 
23 COURT REPORTER: If you would please wait for 23 
24 him to finish the question, that would be great. 24 
25 Q. (BY MR. JACOBSON) Why did you distinguish you 25 
[Page 24] 
I personally, no? Were there others that you were aware ! I 2 of that were offering coupon offers in relation to I 2 3 Fingerprints? I .., ..) 
4 A. Oh, yes. The girls would get together. You I 4 ! 5 know, the new people that came in, signed leases, that I 5 
I 6 were trying to get clientele, they would often get I 6 
7 together as a group and run promotional ads. l 7 
8 But me personally, I've had a full clientele 8 
9 for years, and I have had no need to do that. 9 
IO Q. So you never ran any coupon offer in relation IO 
11 to Fingerprints Day Spa and then required the other I I 
12 technicians to honor those coupons? 12 
13 A. No. I I3 
I4 Q. Did you get any additional money or percentage 14 
15 of service fees for work that the other technicians did? 15 
16 A. No. I6 
17 Q. You never got a piece of their service l 17 
18 payment? 18 
19 A. I wished. No, I did not. 19 
20 Q. Were there ever any requirements as to the 20 
21 volume of customers that they needed to service? 21 
22 A. No. 22 
23 Q. Did you use gloves when you provided services 23 
24 at Fingerprints? And, again, this is back in 20 I 0. 124 
25 A. No. 25 
[Page 25] I 
Q. Did you observe any of the other technicians 
that were there using gloves when they provided 
services? 
A. I don't recall. 
Q. I want to ask you again about these foot 
basins that you were describing in relation to the 
pedicure stations. Was there any standard or 
requirement with respect to the temperature of the water 
that was in those basins? 
MR. WRIGHT: Object to the form. 
Q. (BY MR. JACOBSON) Did you place any 
requirement as to what the temperature of the water 
needed to be in those foot basins when pedicure services 
were being performed using them? 
A. No. 
Q. Are you aware of any other standard that was 
used at the salon in terms of the temperature of the 
water in those foot basins? 
A. No. 
Q. Did anyone ever measure the temperature of the 
water in the foot basins when they used them to perform 
pedicure services? 
MR. WRIGHT: Objection; foundation. 
THE WITNESS: I don't know, you know. 
Q. (BY MR. JACOBSON) Did you ever perform 
[Page 26] 
services using these pedicure foot basins? And this is, 
again, back in 2010. 
A. Yes. 
Q. Did you ever take the temperature of the water 
that you used in these foot basins? 
A. No. 
Q. Did you have any procedure or standard with 
respect to providing services, using these foot basins, 
for people who had cuts or sores on their feet? 
A. Again, I'm unclear about your line of 
questioning. In regards to my own clientele, yes. I do 
a lot of people that are diabetic, that have special 
needs; they're elderly. And I've always been very 
cognizant of the temperature of the water, the 
sanitation, my implements, because I do work on people 
that have special needs. 
And, yes, I have always taken every precaution 
to make sure that my clients have the appropriate 
temperature in their water, the appropriate sanitation. 
And I go above and beyond just to make sure those 
clients remain safe when I am working on my clients. 
Q. Now, just so that I understand, you testified 
just previously that you never took the temperature of 
the water that you used in the foot basins. 
A. That was the temperature of what other people 
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are using in the foot basins. 
2 Now, for myself, of course I know what the 
,., 
water temperature is. I know that they've been .) 
4 sanitized. I know that I am working on somebody that 
5 has a medical condition. And I am aware of all of that. 
6 What the other girls do when they do their 
7 services, I have no idea what they do. It is none of my 
8 business. What my business is, is when I work on my 
9 clients only. 
10 Q. When would you take the temperature of the 
11 water when you serviced your clients? 
12 A. Well, I would put my hand in it, and if it was 
13 too hot for my hand, it was probably too hot for their 
14 feet. 
15 Q. What other procedures or protocols did you 
16 undergo or perform with respect to people who had cuts 
17 or sores on their feet? 
18 A. I just answered that. 
19 Q. Nothing else beyond what you just said? 
20 A. Well, there's really not much more that I can 
21 do, other than to make sure that everything I'm using is 
22 cleaned, sanitized, even above industry standards, 
23 especially for special needs clients such as diabetics. 
24 Q. You were responsible for the cleaning and 



























Q. -- every client? 
A. That pertains to me and my personal clients 
only. 
Q. When you say "before and after," does that 
mean that, for each client that you serviced, there were 
two of these cleansing routines that you went through? 
A. No. I would only do the sanitizer before the 
jets, and the jets before my clients. But the tub is 
cleaned, you know, before and after every time. 
We have the cleanest pedicure stations in 
town. 
Q. How do you know that? 
A. Well, because I've been inspected. I've been 
in this business for a long time. With regards to the 
Bureau of Occupational Licenses, every time the salon 
had ever been inspected, we've only gotten grade A's. 
Everyone that leased from me, their individual 
stations got inspected for sanitizing and all that, and 
they always got A's. Anyone that's ever leased from me, 
or my business, personally has never gotten anything 
below a grade A. 
Q. Do you have any of these inspection report 
results? 
A. Again, I don't, but they're on file at the 
Bureau of Occupational Licenses. 
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1 is that right? 
2 MR. WRIGHT: Object to the form. Misstates 
3 prior testimony. 
4 Q. (BY MR. JACOBSON) Go ahead and answer if you 
5 can. 
6 A. I am responsible for when I use the pedicure 
7 stations or any other thing in the salon, that I don't 
8 rely on the last person, who should have cleaned and 
9 sanitized it. I take my own initiative and sanitize it 
10 again before my personal clients. 
I 1 Q. And you took no other efforts to sanitize any 
12 other tools or equipment at the salon other than the 
13 ones that you used; is that right? 
14 A. That is correct. 
15 Q. What was your procedure or protocol for 
16 cleaning and sanitizing the equipment that you used at 
17 the salon back in 2010? 
18 A. Well, I would clean the pedicure chair, 
19 whether it looked clean or not. And I would run some 
20 Let's Touch through the jets. And all my implements 
21 were always soaked in Barbicide or put in the autoclave 
22 before and after every client. 
23 Q. So you went through that cleaning routine 
24 before and after --



























Q. Were you aware of any manufacturer 
requirements with respect to cleaning or sanitizing 
these foot basins? 
A. No. 
Q. And, again, it's your testimony that you don't 
have any idea what the other technicians did with 
respect to cleansing or sanitizing equipment or these 
stations? 
A. No. I basically relied on the Bureau of 
Occupational Licenses to do their job and inspect each 
business owner and give their inspection results. 
Everyone had their own inspection results at 
their stations. They had their license at their 
stations. The State came in and inspected everyone 
yearly, sometimes twice a year. 
So I relied on the State to do their job and 
say, yes, everyone that is working, leasing under you, 
under their own business, has met the State requirement. 
Q. Do you know how many State inspections 
occurred at your facility in 201 O? 
A. I think two. About every six months. 
Q. And ... 
A. And each person, just so you're clear, the 
lessors -- the lessees, are required by the State to 
have their own sanitation, their own everything. 
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So the inspector goes to each person and says, 
"What sanitizers are you using? Can we see your 
implements? What are you using to sanitize the pedicure 
chairs when you use them?" 
So the State comes in and regulates these 
girls. I don't have to. 
Q. Do you have any receipts as far as your 
purchase of sanitizing materials, such as the Barbicide 
that you mentioned, but any other sanitizing materials 
that you purchased in 201 O? 
A. Probably not. 
May I say something? And I just --
Q. Do you want to --
A. I would like to say something. Again, I'm 
unclear what my receipts for my sanitizing for my 
clients, what relevance that would have on this case 
today. I'm confused as to that. 
Q. Ms. Peabody, this is a discovery deposition. 
A. Oh, okay. 
Q. And during the course of a discovery 
deposition, there is the opportunity for me to ask, 
normally, questions that have relevance, but that are 




Q. That casts a very broad net in terms of what I 
get to inquire into during the course of this 
deposition. 
A. Okay. 
Q. And, again, your testimony is that you have no 
knowledge as to what the other technicians were doing by 
way of cleaning routines, or disinfectant materials, or 
anything related to the sanitation of equipment or tools 
at the salon in 201 O? 
MR. WRIGHT: Objection. Misstates her prior 
testimony. 
Q. (BY MR. JACOBSON) Go ahead and answer if you 
can, or clarify where you feel you need to. 
A. Well, again -- I'll repeat myself. Again, I 
rely on the State, the Bureau of Occupational Licenses, 
to come in and do their inspections on everyone that had 
their own individual license, working at the salon, to 
do their job. That is their job, not my job. 
Q. Did the State Bureau of Licenses give you any 
advanced notice as to when they would arrive for their 
inspections, or were they on a particular schedule? 
A. Never. It was all random. 
Q. Do you know who Tracy Sales is? 
A. I'm assuming it's this lady right here. 






















































Sales prior to today? 
A. No. 
Q. Have you ever spoken with Tracy Sales in the 
past? 
A. Not that I can remember. 
Q. Are you aware of any statements that Tracy 
Sales may have made in relation to Fingerprints Day Spa 
or to the subject matter of this lawsuit? 
A. No. 
Q. Have you ever had a conversation with Linda 
Cook regarding this lawsuit? 
A. Yes. 
Q. When did this conversation occur? 
A. Probably after you called me. 
Q. Would that have been in the spring of2012? 
A. That would have been then, because I had no 
prior knowledge. 
Q. And what did you and Ms. Cook discuss when you 
called her? 
A. Well, me and Ms. Cook discussed that she had a 
problem. 
Q. And what was her problem? 
A. That somebody she didn't buy Nu Skin from is 
suing her. 
Q. Why did you say that to her? 
[Page 34] 
A. Because Linda and I had discussed that her and 
Ms. Sales had had somewhat of a relationship, that she 
had come to Linda several times and that Ms. Sales had 
tried to sell her some Nu Skin products. She declined. 
And that they had several conversations and 
opportunities for Ms. Sales to say that she was having 
problems with her pedicure, or her foot, and she never 
did. 
Q. Are you aware of Ms. Sales' medical treatment 
in anyway? 
A. No. 
Q. Any other reason why you said that Linda Cook 
had a problem because she didn't buy Nu Skin from 
Ms. Sales? 
A. Well, I thought it was kind of a frivolous 
suit, given that it had been two years and Ms. Sales had 
never said to Linda that, "Hey, I'm having some 
problems. Could you look at it? Do you have anything?" 
I just thought it was rather weird that, two 
years later, that this would come up, when there was 
plenty of opportunity to discuss the matter before now. 
Q. Do you have any other reason to believe that 
the lawsuit is frivolous beyond the time frame in which 
it was brought? 
MR. WRIGHT: Object to the form. 
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1 Q. (BY MR. JACOBSON) Go ahead and answer if you 
2 can. 
3 A. Rephrase, please. 
4 Q. Do you have any other basis or reason for 
5 believing that this lawsuit is frivolous beyond the 
6 period in which it was brought? 
7 MR. WRIGHT: Object to the fonn. Calls for a 
8 legal conclusion. 
9 Q. (BY MR. JACOBSON) Go ahead and answer, if you 
10 can. 
11 A. I'm still not really understanding the 
12 question. 
13 Q. Any other reason why you think this lawsuit is 
14 frivolous besides what you said? 
15 MR. WRIGHT: I'll renew the objection. 
16 You can answer if you understand the question. 
17 THE WITNESS: No. 
18 Q. (BY MR. JACOBSON) During this conversation 
19 that you and Ms. Cook had in the spring of2012, what 
20 else did you talk about besides Ms. Cook's problem? 
21 A. Well, the fact that Ms. Sales could have, at 
22 any time, again, talked to Linda, when she had talked to 
23 her several times after the alleged incident; which, I'm 
24 not sure what really happened there; that Ms. Sales 
25 could have gone to any number of salons, and not 
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1 disclosed that, and gotten pedicures somewhere else; she 
2 could have gone to the gym; she could have picked at her 
3 own toenail. 
4 And, in fact, that she's probably just trying 
5 to blame it on somebody else; that there was plenty of 
6 opportunity, for the condition that Ms. Sales has, to 
7 have gotten anywhere. 
8 Q. And these were statements that you made to 
9 Linda Cook? 
IO A. Oh, no. We discussed it back and forth. I 
11 mean, it's just like, really? After two years? 
12 Q. What did Linda Cook say to you in regard to, 
13 well, this could have happened somewhere else? 
14 A. Well, Ms. Cook is under the opinion that 1 
15 have, that this could have been taken care of far sooner 
16 than it was; that if Ms. Sales had gone, seen a doctor, 
17 opened her mouth to Ms. Cook and said, "You know, I'm 
18 having some problems. Would you like to take a look at 
19 it?" Instead of just, you know, trying to sell her 
20 Nu Skin after the pedicure. 
21 Q. Were you aware of any of Ms. Sales' other 
22 activities, such as going to gyms or other pedicure or 
23 manicure places? 
24 A. No; that's just an assumption. Those are many 
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infection or toe infection, you know. I mean, I'm sure 
Ms. Sales didn't only come to my salon in the period of 
two years, and she's never done anything else to --
Q. That's just speculation on your part, isn't 
it? 
A. Absolutely, speculation. 
Q. Any other statements that you made to Ms. Cook 
or that she made to you during this phone conversation 
in the spring of2012? 
A. No; other than that we just assumed that 
Ms. Sales probably got it somewhere else and was just 
looking for someone to blame. 
Q. Have you had any conversations with Ms. Cook 
since that telephone call in the spring of2012? 
A. Yes. 
Q. When? 
A. Oh, I'm not sure. 
Q. Approximately when? 
A. Oh, I don't know; three weeks ago she called 
to see ifl could give her the name of an 
air-conditioning guy that worked on our furnace -- that 
worked on my furnace at Fingerprints, and I gave her the 
name of somebody that could work on her furnace. 
Q. Besides this conversation three weeks ago, 
have you had any other communications with Ms. Cook 
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about this lawsuit? 
A. No. 
Q. Are you aware of any other statements that 
Ms. Cook has made in relation to this lawsuit or the 
incident that's involved in it? 
A. Not other than I've already stated. 
Q. Who else have you spoken with about this 
lawsuit besides your attorney? 
A. My sister. 
Q. What is your sister's name? 
A. Debbie Hatch. 
Q. And what have you and Debbie discussed 
regarding this lawsuit? 
A. Probably the frivolity of it. 
Q. Do you mean the frivolous nature of it? 
A. Correct. 
Q. And what have you discussed in relation to the 
frivolous nature of this lawsuit? 
A. Well, just the fact that it's been two years. 
And my sister has also been in the business a long time, 
20 years, and she has never had any clients at any time 
have any problems. I've never had any clients at any 
time have any problems. 
And that, you know, usually if a client does 
have a problem, they would call me, or if my sister's 
[Page 39] 
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clients would call her, that we would always be able to 
take care of it in a responsible manner; saying, "Well, 
you know, you may need to see a doctor," or, "Here, come 
back in and let me see what I can do," or whatever. You 
know. Usually there's an easier, softer way. 
Q. So if a client had a problem after being 
serviced by you, you would want to observe and evaluate 
it to determine whether they needed additional medical 
attention? 
MR. WRIGHT: Object to the form. 
THE WITNESS: Well, 1 think you're taking this 
the wrong way. I mean, Ms. Sales --
Q. (BY MR. JACOBSON) Ms. Peabody, I'm just 
trying to understand your response. 
A. What I'm saying is, if a client has a problem, 
usually -- I don't know what kind ofrelationship 
Ms. Sales and Linda had, but I know what kind of 
relationship I have with my clients. 
And I know that -- like I've had clients that 
have had pedicures, and they say to me, "Well, I've got 
an ingrown toenail. Would you look at it?" And I say, 
"Sure." 
You know, if there's a problem or whatever, 
usually the client relationship, once you've serviced 
somebody more than once, it's -- you care about that 
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person, and you want to make sure they're okay and that 
your service is okay. 
And if someone is communicating to you, you 
can say, "Well, here, let me take a look at it." 
You know, I've sent my clients to doctors for 
skin cancers that I've seen on their feet and their 
legs. Or I've recognized circulation problems in their 
feet, and I've said, you know, "I think you need to go 
see a doctor. This doesn't look right to me. It's not 
normal." You know, things like that. 
Like, I was actually surprised that, given the 
couple times -- I don't know. Linda kind of said her 
and Ms. Sales had a relationship. So I was surprised 
that Ms. Sales didn't say anything about her problem, as 
her and Linda's relationship grew about her problem, 
until a lawsuit. She had plenty of opportunities in 
regards with Ms. Cook to say something to her. 
Q. Do yoli feel that it's your responsibility, 
when you're servicing clients, thafyou have to 
determine when they may or may not need to seek medical 
treatment? 
MR. WRIGHT: I'm going to object to the form. 
THE WITNESS: No, it is not my responsibility. 
Q. (BY MR. JACOBSON) Is that something that is 

















































A. No, it is not. 
Q. Is that an expectation that you would have 
with respect to the other nail technicians that were 
working at Fingerprints Day Spa back in 2010? 
MR. WRIGHT: Object to the fonn. 
THE Wl1NESS: No, it is not. I do that with 
my personal clients, because I care. 
Now, what the other girls do with their 
clients is their decision. 
Q. (BY MR. JACOBSON) Anything else you and your 
sister Debbie have spoken about in relation to this 
lawsuit? 
A. Again, you know, women that work, doing the 
same kind of work, everyone owns their own business, 
does their same kind of clients; we're al 1 just taken 
back a little bit by the fact that Ms. Sales waited this 
long and didn't, you know, say anything to anybody about 
her problem, and then all of a sudden decides to pin it 
on Linda. 
Q. Who are these other people that you're 
referring to? 
A. Well, basically me, Linda, and, you know, of 
course I've discussed it with my sister. I mean, I 
asked her, "In 25 years, have you ever had a client that 
has had any problems?" "No." 
[Page 42] 
Have I ever had a client that's had any other 
problems? No. 
"Linda, have you had a client that's ever had 
any other problems?" "No." 
Q. Anyone else that you've spoken to about this 
lawsuit that you haven't named for me yet? 
A. No. 
Q. Anyone else that you've spoken with about the 
incident involving Ms. Sales back in April of 20 IO? 
A. No. 
Q. And I just want to be clear in terms of your 
testimony. Is it your testimony that, with regard to 
the other technicians that were performing services at 
Fingerprints Day Spa back in 20 I 0, that you had no 
control or oversight or responsibility for their 
activities in servicing clients? 
A. I had zero control. 
Q. And, again, is it your testimony that you took 
no other efforts and you had no other responsibility for 
cleaning equipment, tools, including the foot basins, on 
any station except the ones that you personally serviced 
clients at? 
A. That's correct. 
Q. And is it your testimony that you believe that 
you have done nothing wrong in relation to the incident 
[Page 43] 
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involving Ms. Sales? 
A. I have absolutely done nothing wrong. 
Q. Besides the cleaning procedure that you 
described that you went through with respect to your 
clients, where you would clean the station before 
servicing the client and after servicing the client, did 
you do any other cleansing or sanitizing activities? 
A. In regards to my own personal stuff? 
Q. Yes. 
A. Oh, absolutely, yes. 
Q. What else would you do? 
A. Well, we keep all of our -- well, I keep all 
of my implements, and, actually, all of the girls kept 
all of their stuff in sanitation stuff. I mean --
because it's required by the State law. 
So everyone that worked in that building that 
had their own business, everyone basically observed the 
same sanitation. We would all clean our implements in 
sanitizing containers, including myself. Because if we 
get inspected, we could lose our licenses. 
Everyone is individually licensed. If the 
State board comes in and you're not in compliance with 
the sanitation, you could lose your license. And, you 
know, we don't know when we're going to be inspected. 
Q. Would everyone in the facility lose their 
[Page 
license? 
A. No, just the individual. It's an individual 
thing, you know. So everyone kept their stuff sanitized 
and in sanitizers, because, again, the inspector would 
come in and inspect every individually licensed person. 
Q. What type of sanitizing solution would you 
keep your tools in? 
A. It's called Let's Touch or Barbicide. Those 
are the industry standards. 
Q. And did the other technicians also keep their 
tools in the same sanitizing solution? 
MR. WRIGHT: Objection; foundation. 



































I'm assuming so, because the Bureau of 14 
Occupational Licenses gave them a grade A sanitation. 15 
So they were inspected; they got their 16 
grade A; so I'm assuming they did. Unless, of course, 17 
the, you know, Bureau of Occupational Licenses wasn't 18 
doing their job. 19 
Q. (BY MR. JACOBSON) What other sanitation 20 
activities would you go through besides keeping your 21 
tools in the sanitation solution that you described? 22 
A. Really there's no other. I mean, that's it. 23 
You sanitize your implements; you clean your stuff, you 24 
know, before you use it; and that's what you do. 25 
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Q. What about with regard to the other 
technicians; what did you observe them do by way of 
cleaning or sanitizing activities'? 
MR. WRIGHT: Objection; asked and answered. 
THE WITNESS: It's already been answered. 
Q. (BY MR. JACOBSON) You can go ahead and answer 
again. 
A. Well, to be honest with you, I really pretty 
much focused on my clients and what I was doing. The 
other girls, they had their own thing going on. It was 
their business. It was none of mine. 
Q. And the only reason that I ask, Ms. Peabody, 
is that you had just testified that you observed that 
they kept their tools in a sanitizing solution that was 
the same thing that you were keeping yours in. 
A. Well, what I observed is that they had their 
license and that they had their inspection at their 
thing, at their stations. That's what I observed. 
So if they had their license and their 
inspection that says "A," they had their stuff in State 
-- they had their stuff in whatever the State requires 
them to have their sanitizing stuff in. And I can't 
tell you if they used the same stuff I did, but I'm 
assuming, again, that the Bureau of Occupational 
Licenses did their job when they inspected these gals. 
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Q. And r believe you said that the Bureau of 
Occupational Licenses made their inspections no more 
than twice a year? 
A. Correct. 
Q. Ms. Peabody, did you grow up in the Treasure 
Valley? 
A. No. 
Q. Where were you born? 
A. Idaho Falls. 
Q. And how long did you live in Idaho Falls? 
A. Probably until r was, like, five or six. 
Q. And then where did you move after that? 
A. California. 
Q. And how long did you live in California? 
A. About four years. 
Q. Did you move around frequently growing up? 
A. Yes. My father was in the military. 
Q. I'm not going to ask you to go through that 
catalog, then. 
A. Well, I certainly can. 
Q. Where did you graduate from high school at? 
A. Boise High. 
Q. So when did you move to Boise; do you remember 
that? 
A. In 1980. 
[Page 47] 
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Q. And did you obtain any college or secondary 
education beyond high school? 
A. Yes. 
Q. What did you receive by way of secondary 
education? 
A. I went to nail school and got my license. 
Q. And so when were you first licensed as a nail 
technician in Idaho? 
A. When I was 20 years old. 
Q. And since that time to the present -- and you 
can correct me if I'm wrong --
A. Okay. 
Q. Since that time to the present, is that the 
same period approximately that you had Fingerprints Day 
Spa? 
A. Oh, no. I worked for a couple other salons 
before I opened my own company. 
Q. Are any of those salons that you worked for 
still in business that you know? 
A. I don't know. 
Q. Do you recall the names of these other salons 
that you've worked for? 
A. Uh-huh (nodding head). 
Q. What are they? 
A. Let's see. Looks Unlimited. The Place To Be. 
[Page 48] 
Yeah, those are the two shops I worked for before I 
opened my own company. 
Q. Do you remember approximately the year that 
you started Fingerprints Day Spa? 
A. Let me see. I think 1987. 
Q. Are you married? 
A. Yes. 
Q. And how long have you been married? 
A. Ten years. 
Q. And what is your husband's name? 
A. Jim Baugh. 
Q. And have you ever spoken with Jim about this 
lawsuit? 
A. No. 
Q. The two of you have never talked about it? 
A. We're separated right now. 
Q. I see. How long have you been separated? 
A. Two years. 
Q. Do you have any children? 
A. Yes. 
Q. How many children do you have? 
A. Two. My son Tanner is 21, and my daughter 
Shyanne is 19. 
Q. Have you ever talked to Tanner or Shyanne 






















































Q. They're not interested? 
A. No. God no. 
MR. JACOBSON: I don't think that I have any 
other questions at this time. 
MR. WRIGHT: I don't have any questions. 
(Deposition concluded at 10: 12 a.m.) 
(Signature requested.) 
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CERTIFICATE OF WITNESS 
I, STACIE PEABODY, being first duly sworn, depose 
and say: 
That I am the witness named in the foregoing 
deposition, consisting of pages I through 50; that I 
have read said deposition and know the contents thereof; 
that the questions contained therein were propounded to 
me; and that the answers contained therein are true and 
correct, except for any changes that I may have listed 
on the Change Sheet attached hereto. 
DA TED this __ day of . 2013. 
STACIE PEABODY 
SUBSCRIBED AND SWORN to before me this __ day of 
____ _, 2013. 
NAME OF NOTARY PUBLIC 
NOTARY PUBLIC FOR 
------
RESIDING AT _______ _ 
MY COMMISSION EXPIRES 
----
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I, EMILY L. NORD, CSR No. 695, Certified 
Shorthand Reporter, certify: 
That the foregoing proceedings were taken 
before me at the time and place therein set forth, at 
which time the witness was put under oath by me; 
That the testimony and all objections made 
were recorded stenographically by me and were thereafter 
transcribed by me, or under my direction; 
That the foregoing is a true and correct 
record of all testimony given, to the best of my 
ability. 
I further certify that I am not a relative or 
employee of any attorney or party, nor am I financially 
interested in the action. 
IN WITNESS WHEREOF, I set my hand and seal 
this 1st day of April, 2013. 
EMILY L. NORD, CSR, RPR 
Notary Public 
P.O. Box 2636 
Boise, Idaho 83701-2636 
My Commission expires November 5, 2017. 






Antioxidant F'orm11l111 t11h(s) onr.P. 11 day 
Bone Builder OTC.1 rob BID 
vil!ilil,y WI <li.s·cclt'd <.Wily 
clohetasol topic.al 0.05% as directed BID 





Esuplutgr.:11! 11.:fl Wt 
Eczema 
fl.fVP withontregurg 
h/o motnrcycle accident with LOC coma 
amne~ia 
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SALES, TRACY W 
52 Y old 11emale, UOll1 05/:.?4/1958 
4154 TICONDEROGA, BOCSE, CD-837o6 
Homes 208-867-5800 
Cmmmlor: SALES, TRACY W 
Tnimran~e: PAC:TFff'$0lJRC:R HRAT .TH (S) Payer TO: 93029 
Reforring1 llavld CN1elsen,.}1U 
Progress Notes: Dnvid C. Nielsen, MD 
Reason for Appointment 
1. just finished course of ci]lro \\iih Dr. chandler 
2. Depression, hormones, onychomycoses, concern about 
myc.obacterial infectino in her toe. 
History of Present Illness 
General Notes: 
depression-She is tearful nnd feels thnt recent events have been 
very stressful. She feels that she has been told mony different 
explonntions regnrdil1g her toe lllld this hns been extremely frustrating 
nnd confusing. She feels that all of her symptoms developed after her 
pedfoure. She brings literature regarding mycobac.terial infections after 
pedicures and wonders if she needs more antibiotics. 
hormoncs--Shc is trying an OTC medication in attempts to calm 
her mood and hormones. 
Vital Signs 
BP 1:>8/90, HR88. 
Examination 
Bric f Examination; 
CTF.l\F.RAL APPF.ARAKCR: 11lt:m111nL, !\AD, viLals m; nolml .. 
LlJ;.JGS: clmn to ansr.ultfition, cir.Al' to pc1·c11ssion, no whr.c:r.r.s or 
<:rtrnkle11. RXTRKWlTIF.S: no t:clema, no 1:yanollis, no dul1hing. 
PRRTPHF.RAT. PlJT.SF.S: 2+ hilalerally al Lhe lower exlmmilim; .. 
SKIN: RighL gmaL Lm: with new nail grnwLh covering 2/3 of nail 1m~a. 
No evidence oftluctuaucc/absccss. fa·idcncc of bony and soft tissue 
hyperlro11hy. F.rylhema recluced from lasl t:xam. l\o evi1len<:tt nf 
p11sl11Jt.:s ct:llulilis h11L clt:arly twitlt:nct: or nnw chroni1: innammalion 
tllld remodeling of the toe joint .. 
AS&es.sments 
J. De1nessive Disorder )J"OC - 311 (Primary), Tracey is very emotional 
and tearful, reporting openly that she feels depressed and needs help. 
She denies SI/III. She is receptive to use of an antidepressant. 
2. l'sorialic: arlhrilis - 696.0, She has htit:n tivalm1Lt:d hy prnlfalry, 
infectious disease, Dr Coffman, dermatology Dr's Ming. She was 
lrt:altHl for an 1-:xlt:nde1l Lime wilh TV ;inLihinLics im:l111ling Va ncc1mycin. 
Shti was Lht:n inslrucled Lo use indomtllhadn 1mcl Lo11foal slt:rni1h1. 
3. Onyd10myr.m1is- uo.1, Sh~ has lml'ln i1i::en by pmlialry, ID, am] 
dermatology. She elected to not use and oral antifungal and possibly 
used Vicks. The nail is ~rowing. llecouse of the psorintic arthritis and 
Patient: SAi.RS, TRACTW DOR: 05/24/1958 Progre!i!i Note: David\.. Nh~l!ien, "-fD 02/14/2011 
Note generated byeC//nlca/Works EMRIPM Software (www.eClinicalWorks.com) 
ON 001 
httn://ecwaoncla.dom02.stlukes-ext. org:9090/mohiledocfisnicatnf og/xmf/printChmtOptio... 01/24/2013 
000150
rag~ "L. 01 ,j 
acute inflammation it appears that she may have damaged the nail 
matrbc and will have a deformed nail. This was discussed with her 
todoy. 
Treatment 
1. Depressive Disorder NOC 
Start cscitolopram tablet, :.m mg, orally, :w, 1 ta.b(s), once a day, Refills 
6 
She will begin escitaJ01mun, taking in PM. SJle was encow·a.ged to 
inm~asti lmn1r.tivil)' and tingage in tinjoyahle and mean ingfu I adivity. 
2. Pso1•iatic artluitis 
Shll was t!rmm1rag1Jd Lo follnw recommendt1Licms pruvidr.d by olht:r 
specialists. 
3. Onychomycosis 
She will nllow the nnil to grow out nncl lntr:i· rlctr.rminr. whnt if any 
ll'catmcnt will be added. 
4. Olluws 
Continue clobctasol topical solution, 0.05%, applied topically, 30 gm, 
as 1lire1:L1Jcl, RIO, Rttfilli-s 5 
A total of 38 minutes were spent focc-to-foce with the paticnl dming 
the encounter and over half of that time was spent on counseling aud 
cool'dina.tion of cal'e. (Total time= 38, counseling time = 30.) We 
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!'age. 1 Ul l, 
SALES, TRACY W 
5:.t Y old Female, OOll: 05/~4/1958 
4154 TICONDEROGA, BOCSE, ID-837o6 
Home: 208-559-2733 
Cuurunlor: SALES, TRACY'\\' 
ln1mr1rnce: PACIFlCSOlJRC:F. HRAJ .TH (S) Pn~·er JO: 93029 
Refor1·ing1 David C Nielsen, l-1D 
Pt•ogrcss Notes: David C. Nielsen, MO 
Reason for Appointment 
1. Rer.ber:k toe 
History of Present Illness 
General Notes: 
right ~reat toe osteomyelitis--becuuse of imaging studies und 
history supportive of !l diagnosis of ostcomyclitis of her right greot toe 
she was started on Rocephin. P lCC lil1e was placed. She is tolerating 
the Rocephin without diffkulty. She c.omes today reporting tlw.t she is 
hnvin~ increased pllin, erythema, and swelling. 
right ~reat toe infection--this started in :\'loy when she hod u fungal 
infection in the toe nail. The nail came off in October. A couple weeks 
after the nail crone off the toe became red. She has been on 14 days of 
Kcflcx. MRS.'\ PCR was obtained and was negative. 
Vital Signs 
BP 1.:J.8/80, HR 80, Temp 98.1. 
Examination 
Brief Examination: 
GEKERA.LAPPEARAKCE: pleasant, KAD, Yita.ls as noted .. 
f.{J)JGS: de::ai· Lo csusculL;iLion, cle::ar Lo pe::rcussion, no wlrne:t.e::s or 
cm1cklcs. F.XTRK\.11TrES: no r.dcnw, 110 r.)'trnosii;, 110 r.l11bbing. 
PERTPHF.RAT. PUT.SF.S: 2+ l1il;iternlly :ii Lhe lo1A-t:r exlr1!mitit:s .. 
.SKIN: Right grt:HI Lnt: wiLh m111ltm1lt: swelling ;irnl r.rylhemH, n11il 
11hsenL with evicl1mce of new nail growth. l\o t:vitlenctt of 
tluctwmcc/abscess. Swelling extends from the tip of the toe to the 
proximal Lot: wilhoul exlension inlo Lht: \fTP. F.rylhema &:<>\'t!ra Lhe 
ttnlire Loe nml a trivial .amounl Lo Lht: rttgion of the MTP. 
Assessments 
1. Oi;Leili!! of ulher i;pecific site NEC - 730.28 (Primary), Palienl had 
imaging studies suggestive of osteomyelitis. PICC line was placed and 
she was started on Rocephin 2 g daily. This was after a 14 day c.ourse of 
Keflex. She retLIIns to clinic. today reporting inc.re.ased pain, swelling, 
Hn<l erylhem.H. By my tlxam he does 11ppear mildly worst!. Tam 
concerned ahm1t a possible resistant organism. 
Treatment 
1. Oi;LciLii; of otlmr i;pecific i;iLe NEC 
Vancomyc.il1 800 mg IV daily will be added. She will have a vancomycin 
trough obtained Monday momin~. Sl\e will continue Rocephin :.!. g 
P11tient: SAT.F.S, TRACT\\' DOB: gre1111 Kote: David C. "'.'>l"lal11en, Mn 12/07/2010 
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l'age J, ol J, 
dtrily. She will followup in infectious disease Tuesday at uAl\1. 
2.0thers 
Start mometasonc topical Cl'Cillll, 0.1%, applied topically, :w gms, as 
direc.ted, once n. day, Refills 1 
Follow Up 
:~Weeks 
Electronically signed by David Nielsen MU 01112/07/2010 at 
07:05 PM MST 
Sign off status: Completed 
SLIM CJovc1•dolc/McMillnn Office 
4840 N Clover<lale RJ 
Boise, ID 83713 
Teh 208-706-8000 
Fax1 :mH-706-8001 
P11lienl: SAT.F.S, 1'RACYW OOR rogreNN Kott:: 011\'id C. ~idNtm, MD 12/07/2010 
Note generated by e PM Software (wwiv.eCli11ica/Wol"ks.com) 





r.lohet/11\Cll topir.nl 0.0,')% Ill\ ciirer.tr.d nm 
,\11tioxidro1t Forruuln1 tnb(s) ouc.e a dlly 
Bom.: B uildcr OTC 1 I.uh BID 
vitallcy as directed daily 





Esoplwgc11l 1-cO lDI 
J£czema 
Mv"P withoutrr.gurg 
hio molllrcycle accidentwithLOC coma 
nmnr.i;ia 




i·aglj l 01 J, 
SALES, TRAC~ W 
52 Y old l•'emale, UOll: 05/ll4/1958 
4154 TICONDEROGA, BOISE, ID-837o6 
Home: 208-559-2733 
Gmmmlor: SALES, TRACY\\' 
lmmrnnce: PAC:lFfC:SOURCF. HF.Ar .TH (S) Payer JO: 9300.9 
LU:forring: Da\•ld C Nielsen, .}11) 
P1'0grcss Notes: Unvld C. Nielsen, MD 
Reason for Appointment 
1. Infected toe 
2, Finished abx 2 days ago, painful, m1ab1e to wear shoe 
HI story of Present Illness 
General Notes: 
l'ight great toe infection-- this started iu :Vlay when she had a. fungal 
infection in tl1e toe noil. '11.ie nail come off in October. A c.ouple weeks 
ofter the nail crune off the toe became red. She has been on 14 days of 
Keflex. She doesn't have any possible MRSA exposure that she is aware 
of. ln spite of 14 days treatment with antibiotics she reports that the toe 
c.ontinnes to have significant pain, redness, and swelling. 
Vital Signs 
BP 142/70, HR 76, Temp 97.1. 
Examination 
Bric f Exru.nin ation: 
<TEKF.RAL APPEARAI\CF.: 11lt1m1irnL, KAT), viLHls as nole1I.. 
LU~GS: elem· to uuscultatiou, cleat• to percussion, no wheezes or 
; crncklcs. EXTREl11TIES: uo edema, no cyanosis, no clubbing. 
J PF.RIPHF.RAT. PlJf~'lRS: 2+ hilalt1rnlly 11L Lht1 h1wt1r exlr1:miLitls .. 
; SKIN: Right gl'cat toe with modcm1tc swelling flnd r.rythcma, nail 
~ ahMenl wilh evi1fonci: of new nail &rnwlh. Ko 1wi1Jenct111f 
~ flucluance/alusce:;s. Swelling in the region of lht~ PT'P, no sig,ni fit:an l 
~ sw~lling al the TVITP • 
• < 
< Assessmonts 
1. ('.c-:l111litis or Loe NOS- 681.10 (Primnry), ThP. righl grenl Lm: is warmer 
than lhtt lt:fl :-iml olhr.r 111lj111:enl Lotts. She lrns no evidr.nce of n111"Lm1rn"e 
or Hl1s1:ess. Tlrnre is fl very liny »re<i of esch»r HI Lh~ nail malrix Hrt1a. No 
evidence of purulence. Resllilanl cellulilis is very probable, acule goul, 
pseudogout, osteoarthritis would also be included in the differen1ial. 
Treatment 
1. Cellulitis of toe NOS 
Start sulfamethoxazoie-trimethoprim tabiet, 800 mg-160 mg, ors.Uy, 
28, I Lah(s), 2 Lim11s il 1lay, Refills o 
Start doll.-ycycline c.apsule, monohydrate 100 mg, orally, 28, 1cap(s),2 
limes a <lay, Refills o 
LAB: CRP IC-REACTIVE PROTEIN 
Lt\13: ESH. { Sl!;D RATE 
Patient: SAT .F.S, TRACT\'\' OOH ogrnflfl Note: 011vicl C. Kiel Ren, MO 12/01/2010 
Note genera led by e M Software (www.eC/inica/Works.com) 
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l'aglj 'l. ol 'l. 
Oiagnostic lmaging:'l'OES :lV MlN 
We'll obtain CRP and scdimcntation rntc. Radiogrnph of the great toe 
will be obtained. lfradiogrophs do not SUAAest gout or pseudo gout we 
will rcjnitiatc antibiotics for possible MR.SA including Septrn and 
doxyc.ycline. lf inflammatory markers signific.antly elevated will 
consider referral to lU or ortho. 
Follow Up 
4 Weeks 
Elccb•onically signed by David Nielsen MD 01112/02/2010 at 
03:59PM MST 
Sign off status: Completed 
SLIM Clovcrdolc/McMillan Office 
4840 N Clovc1•dalc Rd 
Boi11e, m 83713 
Tel: 2.08-706·8090 
Fox1 208-706-8001 
Pulient: SALES, TRACYW DOB: Pro~rei;i; Nute: Duvid C. l\ieli;en, MD 12/01/2010 





Reason for Appointment 
1. righL-TQE ::\AIL FUNGUS 
History of Present Illness 
('°;Arnmil ~OtflS: 
SALES, TRACY W 
52 Y old 1remale, OOll1 05/24/1958 
4154 TlCONDEROGA, BOISE, ID-837o6 
Home: 208-559-2733 
Cuunmlur: SALFS, TRACY W 
lrnmrar1M: PACfFICSOl JRCF. HF.A LTH (8) 
.PCP1 O.a'\-id Cl\'lelsen1 MU Referring: David<.: Nielsen, )..11) 
Mtu•y Mcbane, PA 
History Tracy pre:<mnL'I wilh con<:t:rns ofH fungal infe1~Liun in righlgrcml Lem. Toe is slighLI}' p1-1inf11l 11ncl 
!!Wollen. Denies Lr1rnmH, fevr.r/chills, dr11inHge . .She hiis hHd a rc~cenl 11edfoum 
Current Medications 
clobetasol topical O.OS}o as directed llll) 
Anlimriutllll f<ormulu i lt1b(11) ouce tl ility 
Boue Buil<ler OTC 1 L1:1b BID 
vilttlily l:ll! <l.ireclf;l<l 11.iily 







MVP without rcgurg 
hro motorcycle o.ccidcnt with LOC como omncslo 
sin11siHs Dr AC .lornis 
Allergic rhinitis 
Social History 
Smoking: yea, 3 ui~ per uey. Hl:lll 4uil befon: .. 
Akohol: ao<:illily, Tyµe: , Fniquency: ,Yel:lfll: , Deltmni1wlion:. 
no RecrflAHonfll clmguse. 
Allergies 
N.K.!J.A 






GJLNl£J:{ALAP.l'E.ARANC.l!:: ~AD, pleasant. 1£X:l'R1£MlT11£S: R foot: no edema, DP pulses 4/ 4 , great toe mildly 
tender along n1edinl border, with erythem.a, no fluctu.a.nc.e or pustules, nail is well attached, not particularly 
Patient: SALRS, TRACV\V DOB ProgreAA ~ote: 1.fa~· Mehnne, PA tt/16/2010 
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l'age. '.1. Ol 'j, 
thickened, no debris. 
Assessments 
i. Paronychia of toe - 681.11 (Primary) 
Treatment 
1. Paronyc.llia of toe 
Sll:.trl ceµhtilexin l.l:lblel, mouohy<lrnle 500 mg, or1;1lly, 28, l l.l:lb(~), Lwice per <luy, Rdilfa o 
Pttl ieul rnlviMed lo 111111ly moil!! hen I p1mkM I 11 ::i-;~ I irnt:K pt:r ilny for rn-1!) 111 i1111l flli 111 n I inu1., P11l iirnl ill lo <:nil if Mymploms 
worsen, <lo not resolve or <my other r.oncerns. 
Follow Up 
RS ;icht>.rlu leil,prn 
f/\Ju .. s.ir /¥ •. tt.1..A ... P4< 
~ 
F.l~i:I runic:ally Hign~cl hy Mary M t:hanr. PA cm 12/05/20 lO al 12:43 PM MST 
.Sign off status: Completed 
SI.lVT ParkC:enter Oftfoe 
701 E ParkCenter Blvd 
Boise, ID 83706 
Tel: 2o8-381-6400 
Fax: 208·3~h-fi450 
.: .. ·:.·.· .. ·:.·:::.:::::: .. ·.::.:. ::.: .. · .. ·.: .. : .. :.: .. ·.:::: .. · .. ·::: .. ·.::.·: .... . ·:.·.· .. · ............. ...... , ... ·.:::.· . .-.. ·::.·. ::,·:::. ::.·;.·;. :: ·: .· .. ·:.•:.:.:::: .· .. · .. ·:.:.,•::.·"·.:::: ... ::;: . .-.... ;~ . .-.::.:.: .. ·::: .. ·........ _ ·. /." ·:.::. :.··.:: ·: ., ............................ · .. 
Patient: SALES, TRACY\V DOB Progress~ote::lfaryMebane, PA 11/16/•.2.010 
Note generated by eC/ln/ca/Work.s EMRIPM Software (wwi.1:.eC/inica/Work.s.com) 
ON 009 
httn: ! lecwannc la.dom02.stlukes-ext. org:9090imohiledoc(j spicatalog/xm l/printChartOptio... 01/24i2013 
000158
, ~ ummary v 1ew rag~ 1 01 .t. 
Patie ACY W 
DOB: Age: 52 Y Sex: Female 
Phone: 208-336-9022 
Provider: Dave McDermott, PA-C 
Date: 10/11/2010 
Address: 4154 TICONDEROGA, BOISE, ID-83706 
Pep: David C Nielsen, MD 
Subjective: 
CC: 
1. Toe fungus; ? infected toenail. 
HPI: 
General Notes: 
Tracy is here for concerns of mild fungL1s of her right great toe. For the past 16 months of noticed 
thickening and separation of the nail from the foot. There is no pain, redness or tenderness with this. She 
did Injure the toes and dropped a book on them sometime ago. She has no history of other skin or foot 
prnblems. Fu1ther review is negative. 
Medical History: Asthma, Psoriasis, Hemorrhoids, Fatigue, Esophageal reflux, Eczema, MVP without regurg, 
h/o motorcycle accident with LOC coma amnesia, sinusitis Dr AC Jones, Allergic rhinitis. 
Family History: 
Social History: 
Medications: clobetasol topical 0.05% as directed BID, Antioxidant Formula 1 tab(s) once a day, Bone 
Builder OTC 1 tab BID, vitality as directed daily 
Allergies: 
Objective: 




GENERAL APPEARANCE: pleasant, NAD, vitals as noted .. EXTREMITIES: no edema, no cyanosis, 
no clubbing. PERIPHERAL PULSES: 2+ bilaterally at the lower extremities .. SKIN: High-grade 




1. Onychomycosis - 110.1 (Primary), History and exam consistent with onychomycosis. She did have 
previous injury as well and likely to lose the nail. We discL1ssed treatment options and she will use of Vicks 
ointment on this for the next 8-12 months. We discussed and reassured no other worrisome infectious 





Patient: SAT.RS, TRACYW DOR: 05/24/1958 8ex: Femnlfl 
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· Summary View 
Follow Up: prn 
Provider: Dave McDermott, PA-
Patient: SALES, TRACY W DOB ate: 10/11/2010 
Electronically signed by Dave McDermott PA·C on 10/14/2010 at 03:41 PM MDT 
Sign off status: Completed 
Palienl: SALES, TRACYW DOB Sex: Fcmulc 
F.neounter Date: 10/11/2010 
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THOMAS COFFMAN, MD 
SKY BLUE, MD 
CASI WYATI, DO 
SUSAN MCMUlLEN, NP-C 
December 14, 2010 
Davi<! Nielsen, M.O. 706-8001 
RE: Sales, Tracy 
Dear David, 
:14:39 12-15-2010 
125 E. IDAHO, SUITE 203 
BOISE, ID 83712 
PHONE: 208-338-0148 
FAX: 208-336-4027 
I had the pleasure of seeing Trac:y in the office for evaluation. She Is a pleasant 52· 
year-old female who last spring In April had a pedicure. She developed a little bit of 
Irritation on that toe subsequent to that. That has never really completely gone 
away. It was not all that painful and she was able to get around and do things 
through the summer months. However, rn October, the toe became a bit more 
painful and swollen and she stated that the nail looked like it had some green stuff 
underneath it. She was seen in the outpatient arena and was diagnosed with a 
toenail fungus. She was offered the option of what r suppose was probabty 
ltraconazole versus topical therapy with what she states was Vicks VapoRub. I 
believe she chose to use the Vicks, but· went: on to have progressive discomfort, The 
nall lifted up and she was able to pull most of it off herself. She states it was not 
painful when she did that, but underneath the nail Itself, there was sort of cottage 
cheese-like material, it sounds to me like some purulence. She has gone on to 
develop progressive erythema and swelling of the toe and It clearly Is twice the size 
of the other foot. She has not had fevers, chills, or sweats. She has had no 
drainage or open wounds. There has been no lymphangitis over the dorsum of the 
foot. She Is not diabetic, has really has no other major medical Issues. X-rays were 
obtained. -rt ·shows ~ro-sitm ori:h-e -distai tUft. ·per our olscussion about two weeks 
ago, we wanted to have a PICC line placed and to start her on IV antibiotics. Prior w 
this, she had been on a couple of weeks of oral Keflex with no significant response. 
stie has now been on JV Rocephln for two weeks and again she has had no 
Improvement. She actually thinks the toe was a bit more painful. Last week, she 





21 sawtooth opidemlolog _ 
Sales, Tracy 
12/14/2010 
Page 2 of 2 
.15:03 12-15··2010 
She has no open sores this time and certainly no plantar ulcerations. I do not 
believe she takes any medicines on a regular basis. She is on number of over-the-
counter supplements. She has had a nares swab that Is negative for MRSA. She 
carries an antecedent history of asthma, psoriasis, reflux disease, eczema, and 
mitral valve prolapse. She occasionally has issues with sinusitis. 
Her family history is uncertain In that she does not have great contact with her 
parents. She states her mother may have irrftable bowel syndrome, Tracy does 
have Issues with loose stools perhaps three to four days per week, she will typically 
have two to three loose stools per day on those days. They are not really associated 
much In the way of severe cramping though She does feel a little bit of discomfort. 
There is no blood In the stool. She has never been diagnosed with ulcerative colltls 
or Crohn's. 
On examination, again the right great toe was at least twice the size of the left great 
toe. It Is pink. It is tender to touch. The nall was starting to grow back. She has 
no other joints that are inflamed or bothering her. She has no skin rash today. She 
is not any medications for psoriasis at this time. 
IMPRESSION: Question osteomyelltls versus psorlatlc disease versus I guess a 
remote posslbllity would be Inflammatory bowel disease related arthritis. I tend to 
actually favor psorlatlc disease at this juncture. We will repeat x-rays today. I have 
asked the outpatient Infusion center to discontinue the Rocephln, but we wlll increase 
the dose of vancomycln while we collect more data. I will have the radiologist rev.lew 
the x~rays with the specific thought for psoriatlc changes and we may ask tile 
rheumatology service to become Involved. I will be calling Tracy later today or 




't~ L </L_..,.,---~ 
Thomas Coffman( M.D. 
TC/AK/SV/6877582 
P.S. Spoke with Steve Mings and Radiology. 1 suapect the nail event w~s a psoriatic process too. She'll be 




JAN-17-2013 16:49 From:212 !2996 
Gem State Dermatology 
100 Warm Springs Ave 
Boise ID 83 712 
Phone: (208) 424-9101 Fax: (208) 424-5072 
Patient: Tracy Sales 
Nickn
DOB:
Date of Sel'\'ice: 12/16/201 O 
Patient's Primacy Physician: 
Guardians if Applicable: , 
Hobbies/Interests 
The patient presents today for consultation at the request of Thomas Coffman, M.D. 
Page: 131'20 
Chief Complaint (1/1); The patient denies ABCD's) The ABCD's were reviewed and The 
patient denies a complete skin exam. 
Location - Skin: She indicates the problem is located Right foot, first toe. 
Duration: Condition has existed Since May. 
Associated signs and symptoms - Skin; Patient is experiencing dryness and swelling. 
Severity: Severity of condition is worsening. 
Misc. notes: Patient has had psoriasis for about 21 years but has had it under control 
with diet and Clobetasol pm. Patient had toe nail fungus after a pedicure in May, 
the toe nail got infected and she used antibiotics in October. Condition has 
continued to get worse and has been going to the hospital for antibiotics through 
1.V, not responding. Patient has been having flares with her psoriasis for the last 
few months and was told by he:r: docto:r: that this may be related. 
PCP: Vicks for fungs and CephJexan for 1 O days 
Dr. David Nielson lV antibiotic stru:ted 2 weeks ago. Neg for MRSA .. 
Dr. Coffman 14th x-ray normal. Switched her from 800mg to 1 SOOmg lV 
Allergies: Patient/Guardian admits allergies to NKDA. 
Medication History: Acti11e: supplements (active). 
Past Medical History: Psychiatric Bx: (+)depression,. (-) alcoholism,, history of psychiatric 
problems, suicide attempt/thoughts. Cardiovascular Hx: (+)High Blood Pressure. (-)artificial 
valves, chest pain, Heart Attack, hem muonur, high cholesterol, ixregul3:( heart beat> pacemaker, 
phlebitis. GU Hx: (+)Yeast infections when taking antibiotics. Respiratory Hx: (+)chronic 
cough, wheezing. (·)Asthma, emphysema, shortness of breath. Childhood Illnesses:(+) 
bronchitis. Dermatologic &: ( +) skin cancer,, Cold Sores or Fever Blisters, skin disease. (-) 




J~~-17-2013 16:50 From:20 !996 
Sales, Tracy 12/16/2010 - 34858 Marcy Green 
and we encouraged her to come in for complete exam and ongoing follow up. 
Seheduling; She should Jeturn to the office as needed and in one year for follow-up. 
Chaperone for the exam: N/A 
Note Scribed by: Jaclyn Golu~, P A-C. 
Prescriptions: 
Rx: indomethacin- 25 mg capsule ( ), Take 1 to 2 by mouth three thnes a day. Dispense: 180. 
Allow Generic: Yes 
Rx: clobetasol propionate ointment- 0.05% ointment ( ), Apply ointment to skin twice a day for 2 
weeks .. Dispense: 60g. Allow Generic: Yes 
Steven Mings, MD 
Digital Signature on 12/16/2010 at 9:34:54 AM by: Steven Mings, MD 
Jaclyn Golus, PA-C 
Digital Signature on 12/23/2010 at 8:40:10 AM by: Jaclyn Golus, PA-C 






TRACY SALES VOLUMt: 1 
SALES vs. PEABODY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, I 
Plaintiff, I 
v .. I 
STACIE PEABODY, individually and I Case No. CV PI 1206516 
doing business under the assumed I VOLUME I 
name of FINGERPRINTS DAY SPA; and I 




DEPOSITION OF TRACY SALES 
JANUARY 29, 2013 
REPORTED BY: 
MONICA M. ARCHULETA, CSR NO. 471 
NOTARY PUBLIC 
1 THE DEPOSITION OF TRACY SALES was taken on 
2 behalf of the Defendants Stacie Peabody and Fingerprints 
3 Day Spa at the offices of Carey Perkins, 300 North 6th 
4 Street, Suite 200, Boise, Idaho, commencing at 9:45 a.m. 
5 on January 29, 2013, before Monica M. Archuleta, 
6 Certified Shorthand Reporter and Notary Public within 




11 For the Plaintiff: 
12 JACOBSON & JACOBSON, PLLC 
13 BY: MR. JAMES F. JACOBSON 
14 660 E. Franklin Road, Suite 110 
15 Meridian, Idaho 83642 
16 
17 For the Defendants Stacie Peabody and Fingerprints 
18 Day Spa: 
19 CAREY PERKINS, LLP 
20 BY: MS. AMY ZAVIDOW 
21 MR. TRACY L. WRIGHT 
22 Capitol Park Plaza 
23 300 North 6th Street, Suite 200 
24 P.O. Box519 





















































January 29, 2013 
3 
APPEARANCES: 
For the Defendant Cook: 
BAUER & FRENCH 
BY: MS. MARGALIT Z. RYAN 
1501 Tyrell Lane 
P.O. Box 2730 
Boise, Idaho 83701 
ALSO PRESENT: Linda Cook 
4 
IND EX 
TESTIMONY OF TRACY SALES: PAGE 
Examination by Ms. Zavidow 5 
EXHIBITS 
1. Notice ofTaking Deposition Duces Tecum 7 
2. David C. Nielsen, M.D., Summary View - 89 
10/11/2010 
3. Letter to David Nielsen, M.D. dated 100 
December 14, 2010 from Thomas Coffman, M.D. 
4. David C. Nielsen, M.D. - Patient Summary 107 
5. Letter to John Ader, DO, dated November 30, 116 
2011 from Casi M. Wyatt, DO 





TRACY SALES VOLUME ~ 
SALES vs. PEABODY 
5 
1 TRACY SALES, 1 
2 first duly sworn to tell the truth relating to said 2 
3 cause, testified as follows: 3 
4 4 
5 EXAMINATION 5 
6 QUESTIONS BY MS. ZAVIDOW: 6 
7 Q. Ms. Sales, my name is Amy Zavidow. And I'm 7 
8 one of the attorneys representing Ms. Peabody and 8 
9 Fingerprints Day Spa in this matter. Will you please 9 
1 o state your full name for the record? 1 o 
11 A. Tracy Weiser Sales. 11 
12 Q. May I call you Ms. Sales? 12 
13 A. Please. 13 
14 Q. Let the record reflect that this is the time 14 
15 and place set for the taking of the deposition ofTracy 15 
16 Sales pursuant to notice and the Idaho Rules of Civil 16 
1 7 Procedure. Ms. Sales, have you ever had your depositior 1 7 
18 taken before? 18 
19 A. No. 19 
2 o Q. Ms. Sales, do you understand that your 2 o 
21 testimony here today is under oath? 21 
22 A. Yes, I do. 22 
2 3 Q. By swearing to tell the truth I need you to 2 3 
2 4 acknowledge that you understand that the testimony you 2 4 



























testifying in front of a court. And if you fail to give 1 
truthful answers adverse consequences may result. 2 
A. Yes. 3 
Q. So you acknowledge and understand that fact? 4 
A. Yes, I do. 5 
Q. Thank you. Everything you say here today will 6 
be taken down verbatim by the court reporter. In order 7 
for her to do that effectively it is important that you 8 
and I don't talk over one another. I would ask that you 9 
allow me to finish asking my question before you 1 o 
respond. And I will extend the same courtesy to you. 11 
Also, every answer must be verbal. Meaning, that you 12 
cannot respond by nodding or shaking your head because 13 
that will not be clear to the court reporter. Please 14 
also say "yes" or "no" rather than "um-hmm," because ii 15 
may not be clear what you mean. If you don't understand 16 
my question to you please let me know and I will do my 1 7 
best to rephrase my question. If you answer my question 18 
I will assume that you understood it. Does that make 19 
sense? 20 
A. Yes, ii does. 21 
Q. The deposition might take some time, so if you 22 
need to take a break during the examination just let me 2 3 
know and we can take a break. I only ask that if I have 2 4 
a question pending an answer you go ahead and answer 2 5 
ESQUIRE 
January 29, 2013 
before we take a break. Okay? 
A. Yes. 
Q. Ms. Sales, is today a good day for your 
deposition? 
A. Yes. 
Q. Are you presently on any medications which 
would in any way impair your ability to give truthful, 
complete, and honest answers here today? 
A. No. 
Q. Did you receive the notice of this deposition? 
A. Yes. 
Q. I have here the notice for the deposition. I 
would like to enter it as Exhibit 1. 
(Exhibit 1 marked.) 
Q. (BY MS. ZAVIDOW) Will you please look at 
Exhibit 1 and tell me if it looks familiar to you? 
A. This being Exhibit 1? 
Q. Yes. The notice being Exhibit 1. 
A. Yes, it does. 
Q. You have seen it before? 
A. Yes, I have. 
7 
Q. Have you brought anything with you here today? 
A. No, I have not. As far as any materiai? 
Q. Any materials. 
A. I personally have not; no. 
8 
Q. Other than the communications you may have had 
with your counsel what have you done to prepare for the 
deposition today? 
A. Specifically just with my counsel. 
Q. For example, have you reviewed any medical 
records? 
A. When I was with my counsel. 
Q. When you visited with your counsel you did 
review medical records. Okay. Which ones did you 
review? Not your communications, but which medical 
records did you review? 
MR. JACOBSON: I think that falls within the 
parameter of attorney-client privilege. I don't know 
how you divorce our communications with what we 
reviewed. 
Q. (BY MS. ZAVIDOW) Other than with your lawyer 
have you discussed your testimony here today with anyone 
else? 
A. No, I have not. 
Q. Now we are going to go through the notice of 
deposition duces tecum in order to determine whether 
there are any records that are still outstanding that 
need to be turned over. In this case we are asking for 
medical history records. So these are memoranda, 
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1 discomfort, disfigurement or disability sustained prior 
2 or subsequent to the incident which forms the basis of 
3 this lawsuit. 
4 You have not brought any medical records with 
5 you here today; is that correct? 
6 A. I have not brought any documentation with me; 
7 no. 
8 Q. We are also asking for any document not 
9 previously produced which supports or tends to support 
10 any claims or medical expenses, past or future. 
11 You have not brought any records with you 
12 today; correct? 
13 A. I have not brought any records with me today. 
14 MR. JACOBSON: Counsel, sorry if I might be 
15 interrupting. There are some additional medical records 
16 and bills that we are in the process of obtaining and 
17 compiling. 
18 MS. ZAVIDOW: Okay. 
19 MR. JACOBSON: They are not the bulk of what 
20 is there. You have the bulk of what is there. There 
21 are some stragglers, if I could call them that. To the 
22 extent that we haven't produced something we'll 
23 stipulate to leaving the deposition open as to materials 
24 not previously produced. 
25 MS. RYAN: Could you identify the medical 
10 
1 records and bills that you are in the process of 
2 obtaining? 
3 MR. JACOBSON: I can't off the top of my head; 
4 no. 
5 MS. RYAN: Thank you. 
6 MS. ZAVIDOW: We are also interested in 
7 records that document lost wages if that is a claim you 
8 are pursuing. 
9 MR. JACOBSON: And I figured that you would 
10 get into this. Since we are right here we might as well 
11 just say at this point we are not pursuing a claim for 
12 lost wages or income. That might short circuit some 
13 questioning later on. 
14 MS. ZAVIDOW: Okay. 
15 Q. (BY MS. ZAVIDOW) So you will produce medica 
16 records and you have had a chance to review the notice 
17 of deposition duces tecum and have not recognized any 
18 other records that need to be turned over? 
19 A. I am relying on my counsel for guidance in 
20 that area. 
21 Q. Particularly, we are looking for any 
22 schedules, or calendars, or diaries that record visits 
23 to various locations that you do sales presentations? 
24 MR. JACOBSON: Well, to the extent that that 
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income and lost wages we are not making that claim. To 
the extent that it falls beyond that outside of that 
scope I think you have everything that we have that 
exists that we know of. 
MS. ZAVIDOW: Okay. 
Q. (BY MS. ZAVIDOW) Now, I'm going to ask you 
some questions today that may seem mundane and boring, 
but they may be of interest to this case. Okay? 
A. Yes. 
Q. Thank you. And just to note for the record. 
In the event there are issues either during this 
deposition or in subsequent discovery involving 
documents that are medical records we reserve the right 
to continue this deposition. 
What is your current address? 
A. 4154 South Ticonderoga Way, Boise, Idaho 
83706. 
Q. How long have you lived there? 
A. It will be -- excuse me, I have to count. 
Nineteen years this October. 
Q. Do you rent or own the place where you live? 
A. We own it. 
Q. How long have you owned ii? 
A. I do not know the exact years. 
Q. Who currently lives there with you at that 
12 
address? 
A. My husband and my youngest son. 
Q. Has anyone lived there with you since 
April 19, 2010? 
A. No. They have not lived there. 
Q. To clarify. They stopped living there before 
April 19, 2010? Or do -- your husband and your son 
currently live there; correct? 
A. Correct. 
Q. Did they live there before April 19, 2010? 
A. Yes, they did. 
Q. Prior to your current address where did you 
live? 
A. We lived on Rachel Circle in southeast Boise. 
Q. How long did you live there? 
A. I don't recall exactly the number of years. 
And I don't want to speculate. 
Q. Did you live alone or with somebody? 
A. I lived with my husband and my two sons. 
Q. At the time that you lived on Rachel Circle? 
A. That is correct. 
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1 A. In Covina, California and in Hollywood, 
2 California. 
3 Q. How long did you live in Covina? 
4 A. Fourteen years. 
5 Q. How long in Hollywood? 
6 A. Eight years. 
7 Q. When did you move to Idaho? 
8 A. We moved to Idaho in May -- I want to be exact 
9 with the year. 
10 Q. You can give a range if that makes you more 
11 comfortable. 
12 A. It would have been May of 1985, I believe. 
13 Q. How old are you? 
14 A. I am 54. 
15 Q. What is your date of birth? 
16 A.
17 Q. Have you ever had any other Social Security 
18 numbers other than the one that you have now which we 
19 have in your medical records? 
20 A. No, I have not. 
21 Q. Have you ever used any other names? 
22 A. My maiden name. Tracy Allison Weiser. 
23 Q. Have you ever served in the military. 
24 A. I need to state another name. My previous 
25 marriage, Tracy Weiser Call. 
14 
1 Q. Have you ever served in the military? 
2 A. No, I have not. 
3 Q. Ms. Sales, are your parents still living? 
4 A. My father is. 
5 Q. What is your father's name? 
6 A. James Weiser. 
7 Q. Where does he live? 
8 A. Here in Boise, Idaho. 
9 Q. Is he married? 
10 A. He is not. 
11 Q. What was your mother's name? 
12 A. Patricia. 
13 Q. Where did she live? 
14 A. Covina, California. 
15 Q. When did she pass? 
16 A. May 2, 2012. 
17 Q. Ms. Sales, are you married? 
18 A. Yes, I am. 
19 Q. What is your husband's name? 
20 A. Joel. 
21 Q. If you would like to take a break, please feel 
22 free. 
23 MR. JACOBSON: We will be right back. 
24 (Recess.) 
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A. Joel Sales. 
Q. When were you married? 
A. On September 29, 1990. 
Q. How long have you been married? 
A. Twenty-five years. Excuse me. I stand 
corrected. Twenty-three in September. 
Q. Where did you get married? 
A. Here in Boise, Idaho. 
Q. What does your husband do for work? 
15 
A. He manages property for his parents business 
in Iowa. 
Q. He manages it from Boise? 
A. Yes. For the most part, yes. 
Q. Have you been married before? 
A. Yes, I have. 
Q. When? 
A. It was June 1, 1979. 
Q. How long were you married? 
A. We were married approximately -- right around 
four years. 
Q. What was the name of your prior husband? 
A. His name is Val Dean Call. 
Q. Where did you get married? 
A. With Val Dean? 
Q. Yes. 
A. Jn Las Vegas, Nevada. 
Q. Where does Mr. Call live? 
A. I do not know. 
Q. When did you get divorced? 
A. In 1985. 
Q. Where were you living at the time you were 
divorced? 
A. I moved to Boise, Idaho. 
Q. Have we covered all marriages? 
A. Yes. 
Q. Do you have any living siblings? 
A. I do. 
Q. What are their names? 
A. A brother, Dana Weiser. Another brother, 
16 
Conrad Weiser. And I have a half-sister, Wendy Dunning. 
Q. How do you spell Dunning? 
A. D-u-n-n-i-n-g. 
Q. How old is Dana Weiser? 
A. Dana is 58. 
Q. How old is Conrad Weiser? 
A. Fifty-one. 
Q. How old is Wendy Dunning? 
A. I believe she is 64. Maybe 65. 
Q. Where does Dana Jive? 
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1 Q. Where does Conrad live? 1 Q. Did you graduate? 
2 A. Covina, California. 2 A. I did. It is non-accredited. But I did 
3 Q. Where does Wendy live? 3 receive a bachelor's. 
4 A. It's in Colorado outside of Denver. I'm not 4 Q. When did you graduate? 
5 sure of the exact city. 5 A. 1978. 
6 Q. What does Dana do? 6 Q. Any other formal education from any source? 
7 A. He works for Southern California Edison. 7 A. No. 
8 Q. How about Conrad? a Q. Any other classes that you took that might 
9 A. I'm not sure. He's in the process of looking 9 have been required for work? 
1 o for employment. 10 A. When I worked for Albertsons I took some 
11 Q. And Wendy? 11 inhouse training. Nothing at an academy or anything. 
12 A. They have been horse owners and operators. 12 Q. What kind of inhouse training? 
13 And she worked for the postal. I believe she is 13 A. On operations on the computer, and CAD 
14 retired. But I do not know for sure. 14 operator, and various aspects of different jobs that I 
15 Q. Do you have any children? 15 had done with my time with Albertsons. 
16 A. I do. 16 Q. Do you currently have a driver's license? 
1 7 Q. How many children? 17 A. Yes, I do. 
18 A. I have two. 18 Q. Do you have it with you here today? 
19 Q. And what are their names? 19 A. Yes, I do. 
2 o A. Kyle Sales and Erik Sales. 2 o Q. Have you ever had any licenses from any state 
21 Q. Did you have these children with your current 21 to engage in activity beyond driving? For example, a 
22 husband? 2 2 license to sell insurance? 
2 3 A. Erik is with Joel. 2 3 A. Not that I recall. I would have to check to 
2 4 Q. Who is Kyle's father? 2 4 be absolutely sure. But I have had a California 



























Q. What are their ages? 1 
A. Erik is 22. And Kyle is 31. 2 
Q. Do they reside with you? 3 
A. Erik does. 4 
Q. Where does Kyle reside? 5 
A. In Seattle, Washington. 6 
Q. Did you complete high school? 7 
A. I did. a 
Q. Where? 9 
A. In California. 1 o 
Q. When? 11 
A. In 1976. 12 
Q. Did you have any formal education after high 13 
school? 14 
A. Two years. 15 
Q. Where? 16 
A. American National Institute. 1 7 
Q. Where is that? 18 
A. Aurora, California. No, excuse me. Agoura. 19 
Q. What did you study? 2 o 
A. Metaphysics. Health science. 21 
Q. And you said that was for two years? 2 2 
A. Yes, it was. 23 
Q. Was it a two-year program? 2 4 
A. ltwas. Yes. 25 
ESQUIRE 
Q. For example, I understand that you are an 
independent business professional. Do you have a 
license for that? 
A. No. It is independent sales. 
Q. Do you belong to any association or trade 
group associated with any job or training? 
A. No, I do not. 
Q. Ms. Sales, I need to cover your employment 
history. I would like you to start with the first job 
20 
you had out of high school through to the present time? 
A. This is deep. I'm not sure of the order. I 
don't recall exactly. But I was an assistant manager 
for Fox Photo-Hallmark on Wilshire Boulevard in Las 
Angeles. I worked for Allianz Insurance Company on 
Wilshire Boulevard in Las Angeles. Before that I workec 
in sales at Fred Segal Clothing Company on Crescent 
Heights in Melrose, I believe. And I worked for Denny's 
Restaurant for a little over five years. I was an 
assistant manager for McDonald's in Chino, California. 
I worked at Cocoa's Restaurant in Ontario, California. 
And I also worked at Butterfield Stage in Ontario, 
California. Or Chino. I also worked for The Lone Star 
in -- I don't recall the name of the town. But it was 
relatively close. It wasn't Chino, but ii was maybe 
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1 Foundation. It was Hennessy's at the top, Crystal 
21 
2 Ballroom Catering, and there was also a restaurant they 
3 owned in the basement. I don't remember the name of it. 
4 I worked for Miller Stephen Hyundai. 
5 Q. Can you spell that? 
6 A. M-i-1-1-e-r S-t-e-p-h-e-n H-y-u-n-d-a-i. And 
7 I worked for Albertsons almost 16 years. I also after 
a that did - worked in store sets. I do not remember the 
9 name of the company I was working with. And I owned my 
1 o own cleaning business. And I am now an independent 
11 distributor with Nu Skin Pharmanex. 
12 Q. What were your job duties when you worked as 
13 an assistant manager for Fox Photo? 
14 A. It was a combination Photo Star store and 
15 Hallmark. So we did inventory in sets. Took in film 
16 development at that time. Ran the ledgers and recording 
1 7 the operations of the store. 
18 Q. Were you exposed to chemicals when you worked 
19 there? 
2 o A. No. We sent everything out. 
21 Q. What did you do at Albertsons? 
22 A. Multiple. A majority of it was accounting. I 
2 3 started off actually as a checker at their store in The 
2 4 Max. And then I moved to their corporate offices. And 
2 5 I worked in accounts payable I believe for about eight 
22 
1 years. Also worked in -- did some moonlighting at the 
2 same time in retail reporting. Accounts receivable. 
3 Pharmacy receivable. Distribution accounting. Then 
4 transferred over to their design - new and remodel 
5 store development. 
6 Q. When you did store sets what does that mean? 
7 A. Where you go into a store and you change --
a like in the aisles when you see the product on the 
9 shelves and the end sets. So they change out their 
1 o product and do inventories. 
11 Q. Did that require lifting objects? 
12 A. We weren't allowed to lift heavy objects; no. 
13 Q. What did you do in your cleaning business? 
14 A. I only have two clients that I am working on 
15 right now. And all I do is basic housecleaning. 
16 Floors, vacuum, dust, clean the bathrooms, kitchen. 
1 7 Same as you would do in your own home. 
18 Q. You do it yourself? 
19 A. Yes, I do. 
20 Q. You do it at present? 
21 A. I do. 
22 Q. Was there a time that you didn't do it? 
23 A. Yes. 
2 4 Q. When was that time? 
2 5 A. Well, when I was undergoing -- actually, I was 
ESQUIRE 
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1 in the transition of closing down my cleaning business 
2 when this incident occurred. But I had pretty much 
3 closed that off. I don't recall the exact date. 
4 Q. And when did you start back up? 
5 A. I believe, and I'm not absolute, in November 
6 of 2012. 
7 Q. Who were your clients for your cleaning 
8 business? 
9 A. I don't recall all of them. 
10 Q. How many did you have? 
11 A. Probably 18. As a guess. 
12 Q. Does that mean that you cleaned 18 homes? 
13 A. That is what I'm saying, yes. 
14 Q. How many would you have at one time? 
15 A. Normally it was two a day Monday through 
16 Thursday. And one on Friday. 
1 7 Q. When did you start the cleaning business? 
18 A. I don't know exactly. I would have to go back 
19 and look. 
2 o Q. Do you have records? 
21 A. I do. 
22 MS. ZAVIDOW: We would request those records. 
2 3 MR. JACOBSON: All records relating to her 
2 4 cleaning business? 
25 MS. ZAVIDOW: Records relating to the time in 
24 
1 which she started. Approximate time. 
2 Q. (BY MS. ZAVIDOW) Can you approximate a time 
3 you started your cleaning business? 
4 A. I would rather not guess. 
5 Q. Did you have any employees? 
6 A. No. 
7 Q. Did you ever have any employees? 
8 A. No. 
9 Q. What kind of cleaning did you do? 
1 o A. Housecleaning. Like you would clean your 
11 house. 
12 Q. Did it involve crouching? 
13 A. If you had to bend over. 
14 Q. I would like to talk about Nu Skin. When did 
15 you start working as an independent distributor? 
16 A. Approximately -- and I would have to check to 
1 7 be absolute. I want to say three to three-and-a-half 
18 years ago. 
19 Q. How did you start? 
2 o A. I actually was a product user at first. And 
21 it just ended up people liked the results they saw. So 
2 2 I eased into that. 
2 3 Q. What kind of products do you use? 
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1 Q. Are you still an independent distributor? 
2 A. Yes. 
3 Q. Are there ranks? How does it work? 
4 A. You can be a product user. You can go into it 
5 as a business. You can become -- there are different 
25 
6 levels that you can reach. Depending on the teams that 
7 you build. And distributors that you bring in. It is 
a their independent business, as well. So it is just a 
9 training process where it is somewhat like a franchise 
1 o operation. 
11 Q. How are you paid? 
12 A. Through what I sell. And any team members 
13 underneath. By the company. 
14 Q. When you say team members. Do you mean peopl1 
15 below you in terms of the distribution chain? 
16 A. Yes. If they are going for the same 
1 7 achievements. You can have distributors underneath you 
18 that don't desire to build the business. 
19 Q. To clarify, would you then be taking their 
2 o business because they are not as interested in building 
21 the business? 
2 2 A. I would never - if they are not going to 
2 3 build the business then they don't build a business. It 
2 4 is not a matter of taking. 
2 5 Q. When you started three or three-and-a-half 
26 
1 years ago, how did you start? You received products 
2 from the company and sold them. Who did you sell them 
3 to? 
4 A. That would be a preferred customer. I have no 
5 idea. There is many people that are just product users. 
6 Q. What percentage of your customers are 
7 individuals? 
8 A. Every one of them. I'm not clear about your 
9 question. 
1 o Q. Do you sell to salons? 
11 A. No. I could if I chose to. 
12 Q. Do other Nu Skin representatives sell to 
13 salons? 
14 A. I'm sure there probably are some. I don't 
15 know exactly. 
16 Q. Do you sell to any businesses? 
1 7 A. No, I do not. Again, it is an independent 
18 situation. 
19 Q. What share goes back to Nu Skin? 
2 o A. I don't know exactly. I believe that they pay 
21 out about -- I believe. And I don't want to be held 
22 exact. Because I'm not -- I guess I'll just wait to 
2 3 answer that. Because I don't want to give you an 
2 4 incorrect answer. 
2 5 Q. How do you get new product from Nu Skin? 
ESQUIRE 
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1 A. J order ii. 
2 Q. So you contact Nu Skin and you order new 
3 product; is that correct? 
4 A. Yes. 
5 Q. And they send it to you? 
6 A. Yes. 
7 Q. How do you get customers? 
8 A. Just talk to people. Sometimes people are 
9 referred to me. 
10 Q. Who refers them to you? 
11 A. Just people that are happy with what they are 
12 doing. 
13 Q. Are those other customers of yours? 
14 A. They can be. 
15 Q. Do customers who refer people get benefits? 
16 A. If somebody ends up, for example, buying like 
1 7 a Spa, they will get usually like a $50 bonus check frorr 
18 the company as a referral. It used to be $50. I don't 
19 know what it is now. 
2 o Q. Do you go to sales meetings? 
21 A. We go to like business reviews; yes. 
22 Q. How often are those? 
2 3 A. Once a week. 
2 4 Q. Do you go every week? 
2 5 A. For the most part. 
28 
1 Q. How long have you gone to those business 
2 reviews? 
3 A. I would have to check. But I'm going to 
4 say -- I would like to come back on that. Because I 
5 want to be exact on the year. 
6 Q. Do you work with people to sell product? Or 
7 do you work independently all of the time? 
B A. It's independent always. 
9 Q. Do you know other Nu Skin representatives? 
10 A. Yes, I do. 
11 Q. Do you see them all of the time? 
12 A. No. Not all of the time. 
13 Q. How do you usually see them? 
14 A. Just out in public or at events. There is 
15 over 800,000 of them. 
16 Q. Do you have friendly relationships with any of 
17 them? 
18 A. A majority of them. 
19 MR. WRIGHT: Can we take five? 
20 MR. JACOBSON: Sure. 
21 (Recess.) 
22 Q. (BY MS. ZAVIDOW) Returning to the cleaning 
2 3 business. Did you have a name for it? 
24 A. Just Tracy's Cleaning. 
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1 exactly when it started. Can you approximate? 1 A. Because I was tired of cleaning and I wanted 
2 A. I'm going to say approximately four years ago. 2 to start building my Nu Skin. 
3 Maybe four-and-a-half. Somewhere between four and five. 3 Q. What happened to the rest of your clients? 
4 Q. So that is 2008? 2009? Four to 4 A. I just told them -- gave them notice I wasn't 
5 four-and-a-half years ago? 5 going to be cleaning anymore. 
6 A. Yeah. Approximately. 6 Q. At the time that you transitioned out how many 
7 Q. How did you start the cleaning business? How 7 clients did you have? 
a you get into it? B A. When I first started, obviously 18. It was 
9 A. I had been downsized from Albertsons. And I 9 just a process of, like I said, giving them notice and 
1 o needed to do something. I didn't want to go back into 1 o letting them find -- because I'm not going to be 
11 corporate. And I knew there was a need. People have a 11 responsible for whomever is going to be going in their 
12 need for cleaning and don't have the time. So I started 12 home. So I didn't have employees. 
13 cleaning. 13 Q. Do you remember the names of any of your 
14 Q. Did you have any prior experience cleaning 14 clients? 
15 other people's houses? 15 A. Yes, I do. 
16 A. Other people's? 16 Q. Can you give them to me? 
17 Q. Yes. 1 7 A. Let me see. James and Lori Hayes. 
18 A. Family members. Nothing public-wise. 18 Jennifer and Terry Mcintee. Georgian and Clyde Prugh. 
19 Q. When you started how did you get clients? 19 I have their names all written down at home. Jan 
2 o A. It was all referral. 2 o Kennis. Bill and Ruthann Smith. I would have to go 
21 Q. How did you get your first client? 21 back to my list. I'm trying to go through the days and 
22 A. Soccerteam. 22 who I had. 
2 3 Q. What was the maximum number of clients you had 23 Q. Is that it? 
2 4 at any one time? 2 4 A. No. There were more. If that is necessary I 
2 5 A. I can't say for sure. I'm going to 2 5 can provide that at a later time. 
30 
1 approximately guess 18. Steady. 1 
2 Q. To clarify. Would that mean that you cleaned 2 
3 18 homes in a period of one week? 3 
4 A. No. In a month. Usually every two weeks you 4 
5 go to a home. s 
6 Q. When was the time period that you had 18 6 
7 clients? 7 
8 A. I don't know exactly. I would have to go back 8 
9 and check my records. When I was in the height of my 9 
10 cleaning. 10 
11 Q. Was it two years ago? Three years ago? 11 
12 A. I don't know exactly. 12 
13 Q. Was there a drop in the number of clients that 13 
14 you had? 14 
15 A. When I decided to transition out of cleaning 15 
16 I turned it over to another person. 16 
1 7 Q. Who did you turn it over to? 1 7 
1 B A. She only took a couple of clients. Nicole. 18 
19 Q. What is Nicole's last name? 19 
20 A. Brent. 20 
21 Q. B-r-e-n-t? 21 
22 A. That's correct. 22 
23 Q. Where does she live? 23 
2 4 A. I believe in Kuna now. I'm not sure exactly. 2 4 
2 5 Q. Why did you decide to transition out? 2 5 
ESQUIRE 
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Q. Okay. Going back to Nu Skin. How did you 
start using those products? 
A. I bought them. 
Q. How did you learn about them? 
A. A friend of mine. A person that I used to go 
to church with. He and his wife are Nu Skin 
distributors. 
Q. Can you give me his name? 
A. Keith Gmirkin. And Cheryl Gmirkin. 
Q. Where do they live? 
A. In Boise, Idaho. 
Q. When you first started using the products what 
kind of products did you use? 
A. Skin care. Cleanser, toner, moisturizer. 
Q. How long did you continue using the cleanser, 
toner and moisturizer? 
A. I still do. 
Q. Same products? 
A. It might vary on a couple lines. But it's the 
Nu Skin product line. 
Q. What results did you notice? 
A. Amazing. I will have to show you my picture. 
They are very good. That is why I keep using them. 
Q. Specifically, how does it affect your skin? 
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1 Q. Did you ever use other products? 1 
2 A. Yes, I did. 2 
3 Q. What kind of products? 3 
4 A. Basic over-the-counter. The ones you see in 4 
5 the drugstore. I have used Mary Kay. Lancome. I have 5 
6 used Clinique. Oil of Olay. Depended on where I was ir 6 
7 the income situation as to what I would be able to 7 
8 purchase. 8 
9 Q. Were these all facial products? 9 
1 o A. Moisturizers, yes. Skin care. 1 o 
11 Q. Do you use any body products? 11 
12 A. Soap. Lotion. 12 
13 Q. What kind of lotion? 13 
14 A. Moisturizer. 14 
15 Q. Nu Skin? 15 
16 A. Yes. And I also use Jergens. 16 
1 7 Q. Really quickly, going back to your cleaning 1 7 
18 business. You said that originally the name was Tracy's 18 
19 Cleaning. Did you change the name? 19 
2 o A. Well, I just had to come up with a name. It 2 o 
21 wasn't very clever. It was something I could remember. 21 
2 2 Tracy's Cleaning. But "no" in answer to your question. 2 2 
23 Q. You said that you decided to transition out. 23 
2 4 And you said that that was shortly before the incident 2 4 



























A. I don't know the exact date. It was before 1 
this happened. 2 
Q. Do you remember the month and the year? 3 
A. I do not. 4 
Q. The year? 5 
A. I do not. To be exact, no, I do not. 6 
Q. An approximation? 7 
A. When I started transitioning out of it? It 8 
had to have been I believe approximately very late 2009 9 
and starting in 2010. Actually, 2010. 10 
Q. 2010? 11 
A. 2010. 12 
Q. When did you stop all together? 13 
A. I would say it was definitely in 201 O. But I 14 
don't have the exact date. 15 
Q. Was it mid. 201 O? 16 
A. I don't know to be exact. 1 7 
Q. Approximate? 18 
A. I can't. I'm sorry. 19 
Q. When did you start up again? 2 o 
A. In November 2012. 21 
Q. And you are doing it now? 2 2 
A. Very small; yes. 2 3 
Q. How many clients do you have now? 2 4 
A. I have two clients. 2 5 
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Q. And you are the one that cleans their houses? 
A. I do now. One is a business and one is a 
house. Actually, it is in their house. 
Q. Who are your clients? 
A. Eric and Cindy Pearson. And Vincent Tabor. 
Q. Which one is the business? 
A. It is actually his house. Vincent. 
Q. You clean his house but he runs a business? 
A. He operates his business out of his home. So 
I just clean his business and not his personal. 
Q. How often do you clean? 
A. Once a week for Vincent. And every other 
Tuesday for Cindy and Eric. 
Q. How long does it take you? 
A. Total of seven hours between both. 
Q. Between both clients? 
A. Yes. 
Q. So Eric and Cindy? 
A. Four. 
Q. Four hours. 
A. And Vincent approximately three. 
Q. Going back to Nu Skin. What are the names of 
some of the representatives that you knew? 
A. There is so many. What exactly are you --
Q. You said you attended sales meetings. Who are 
the other people who attended the sales meeting? 
A. Are you talking about our own little group? 
There is over 800,000. I know multiple people in 
different countries doing Nu Skin. 
Q. Okay. Within your small group? 
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A. Laura Collister, Deb Hoburg, Janell Okenaka, 
Sheila Lorray. I am going blank right now. If we can 
come back to that. 
'92. 
Q. How long have you known Laura Collister? 
A. I would say close to five years. 
Q. Where does she live? 
A. In Meridian. 
Q. How about Deb Hoburg? 
A. I have known since approximately 1991. Maybe 
Q. Where does she live? 
A. I believe in Meridian. 
Q. How did you meet? 
A. Through a hair salon. 
Q. But she is not the one who introduced you to 
the product line? 
A. No. 
Q. Did you independently end up working for 
Nu Skin? Both of you? 
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Q. How long have you known Janell Okenaka? 2 
A. Same time as Deb. 1991, '92, I believe. I'm 3 
not absolute on that. Early '90s. 4 
Q. How did you meet? 5 
A. The hair salon. 6 
Q. Where does she live? 7 
A. In Boise. 8 
Q. How about Sheila Lorrae? 9 
A. I would say approximately three years. I 1 o 
believe that to be accurate. I'm not sure. 11 
Q. Where does she live? 12 
A. I believe she lives in Caldwell. 13 
Q. How did you meet her? 14 
A. Through Nu Skin. 15 
Q. When you say that you use Nu Skin lotion on 16 
your body, can you tell me the name of the product? 1 7 
A. I am sad to say I cannot right offhand. Body 18 
lotion. There are different types. 19 
Q. Have you always used that body lotion? 2 o 
A. No, I have not. 21 
Q. When did you start using it? 2 2 
A. Approximately four years ago. Maybe five. 2 3 
Q. Do you use that body lotion on your feet? 2 4 
A. No, I do not. 25 
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1 Q. Did you ever? 1 
2 A. No. 2 
3 Q. Did you ever use any lotion on your feet? 3 
4 A. You know, I'm sure there has been times I have 4 
5 put suntan lotion or some lotion over the tops of my 5 
6 feet and heels. 6 
7 Q. What about any Nu Skin products on your feet? 7 
8 A. The same. Body lotion. I've also used 8 
9 Vaseline and Vicks Vapor Rub on dry skin. 9 
1 o Q. So you did use a body lotion produced by 1 o 
11 Nu Skin on your feet? 11 
12 A. Randomly. Nothing daily, unfortunately. 12 
13 Q. Do you have someone who gives you information 13 
14 about Nu Skin products? Anyone who comes to your sales 14 
15 meeting? 15 
16 A. We have 1-800 call. We have general calls 16 
1 7 Monday through Friday. And we have product calls on 1 7 
18 Friday. So we have access to any information that we 18 
19 need. Plus, it is online what is in the products. 19 
2 O Q. So when you say general calls you are 2 O 
21 referring to what? 21 
2 2 A. Like a team call. Just to help you with your 2 2 
2 3 business and what other people are going through. 2 3 
2 4 Pointers. 2 4 
2 5 Q. And that is available Monday through Friday? 2 5 
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A. Yes, it is. 
Q. Do you use it? 
A. I do. It is a live call. 
Q. And you said that you have a different kind of 
call available on weekends? 
A. No. I said on Fridays there is a product 
call. 
Q. What is a product call? 
A. To give us information about different 
products so we have more knowledge. 
Q. How do you approach customers for Nu Skin? 
A. Just talk to them. 
Q. What do you tell them about the products? 
A. Whatever they ask. It varies with every 
person. I don't talk to everybody about it. Generally 
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you establish relationships with people. And everybody 
has skin. And everybody has a heartbeat. So people are 
interested in supplementation. I mean, I'm really vain. 
And I know I'm wanting to look as good as I can for as 
long as I can. And be able to function well, too. So 
it is a really broad market. 
Q. How does it help you function well? 
A. Supplement. Nutrition. 
Q. You said that you started taking supplements 
even before you worked for Nu Skin. What kind of 
supplements have you taken? 
A. Ever since I was a kid. You take vitamins. 
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My earliest recollection is Park Davis vitamins. And I 
have taken Herbal Life. Now I take a LifePak Nano and 
various others. Bone formula. Cartilage bone formula. 
Try to be proactive instead of reactive. I guess I have 
seen what cancer and illness do to people. 
Q. When did you start taking the LifePak Nano? 
A. It has been at least five years. 
Q. Is that a new skin product? 
A. Pharmanex. Nu Skin Pharmanex. It's our 
supplement division of Nu Skin. 
Q. Do you sell Pharmanex supplement products, as 
well? 
A. I'm a distributor for Pharmanex, as well. It 
is is under the same banner. 
Q. When did you start taking the bone formula? 
A. I don't know to be exact. 
Q. Five years ago? 
A. I don't know. 
Q. When did you start taking the cartilage 
formula? 
A. Same thing. I don't know to be exact. I take 
a lot of supplements. 
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1 A. No. Just to be proactive, like I said. 
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2 Q. When you say you take a lot of supplements. 
3 Do you take anything more than LifePak Nano, bone 
4 formula, and cartilage? 
5 A. Yes, I do. 
6 Q. What do you take? 
7 A. I take Tea Green 180. At times I take the 
8 nighttime formula. And I have been really terrible 
9 about taking the estrogen. There is three different 
1 o levels of estrogens for women. I believe we have over 
11 300 different products, too. I take at times AIE 10. 
12 And Overdrive. I can provide you with a list of the 
13 supplements that I have at home. I don't take all of 
14 them regularly. But I do take LifePak Nano and Vitality 
15 daily. And I try to take Tea Green daily. 
16 Q. Vitality? 
1 7 A. Um-hmm. 
18 Q. Which product is that? Is that one that you 
19 mentioned before? 
20 A. I did not. Vitlaity is a Pharmanex brand. 
21 Q. What is it for? 
2 2 A. The brain, heart, and the muscles. It 
2 3 actually provides supplementation for that. 
2 4 Q. Are all of the products that you listed 
2 5 Pharmanex products? 
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1 A. Yes, they are. The ones that I have said 
2 there. 
3 Q. Do you take anything else? 
4 A. I take a blood pressure medication. And I 
5 take aspirin from time to time. Not very often. 
6 Q. What is Overdrive? 
7 A. It's a stamina prior to and after workouts. 
8 Q. How long have you taken that? 
9 A. I take it very sporadically. And I don't have 
10 an exact date. 
11 Q. Couple years? 
12 A. I don't know. 
13 Q. How about the AIE 10? What is that for? 
14 A. That is for immune. It really helps a lot 
15 when you are around people flying, traveling. Fatigue. 
16 Well, I shouldn't say fatigue. Just supplement to 
1 7 support your system. A preventative. All of these 
18 things I take as proactive. 
19 Q. How often do you take the AIE 10? 
2 O A. I have been taking that randomly. I used to 
21 take it daily. But it is not cost-effective for me 
22 right now. 
2 3 Q. When did you take it daily? 
2 4 A. I don't know. I can't be exact about that. 
25 Q. A year? Two years? 
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1 A. I don't know. 
2 Q. How about randomly? Do you remember when you 
3 started taking it randomly? 
4 A. I would say somewhere between two or three 
5 years ago. 
6 Q. Were you taking it randomly before April 19, 
7 2010? 
8 A. I don't know. I'm being honest with you. I 
9 don't believe I was. I can go back on my records. 
1 o Q. So do you think you were maybe taking ii 
11 daily? 
12 A. Not at that time. 
13 Q. Was there a gap in between? 
14 A. I don't remember the date that I started. I 
15 had heard about it on one of the calls. 
16 Q. How long have you been taking estrogen? 
1 7 A. I don't even take ii I'm afraid to say. I 
18 haven't seen any effects. 
19 Q. You haven't? 
2 o A. I haven't been taking it enough. 
21 Q. When were you told to take estrogen? 
2 2 A. I was never told to. 
23 Q. When did you start taking it off and on? 
2 4 A. Oh, I would say approximately three years ago. 
2 5 Q. Would that be prior to the April 19, 201 O 
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1 incident? 
2 A. No. I took it basically when I was going 
3 through change of life, so to speak. 
4 Q. How about the Tea Green? How often do you 
5 take that? 
6 A. I try to take ii every day. 
7 Q. How long have you taken it for? 
8 A. Probably close to a year. 
9 Q. Whal do you mean you sometimes take the 
10 nighttime formula? Does ii do something different? 
11 A. It helps to assist you in sleep. These are 
12 natural ingredients. There is no medications or drugs 
13 in them. 
14 Q. When do you take ii to assist you with sleep? 
15 A. I took one last night, as a matter of fact. 
16 When I need it. 
1 7 Q. Do you know what is in ii? 
18 A. I can't tell you offhand. But I can get that 
19 for you if you need. 
2 o Q. When did you start taking Vitality? 
21 A. I believe when it first came out. I want to 
22 say maybe it was two years ago October. I would have to 
2 3 go back to see when they launched it. 
2 4 Q. How often do you take it? 
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1 Q. Have you noticed a result? 
2 A. Yes. 
3 Q. What? 
4 A. Just mental clarity. Less forgetfulness. 
5 More stamina. 
6 Q. As compared with before two years ago? 
7 A. Well, I'm 54. So things were really different 
8 two years ago. 
9 Q. What do you take for your blood pressure 
1 o medication? 
11 A. I don't remember the name. It's a low dose. 
12 Lipisol or something. I'm not sure of the name. 
13 Q. How often do you take aspirin? 
14 A. There is no set schedule. 
15 Q. What do you take it for? 
16 A. If I have a headache. 
1 7 Q. Have you ever sold products to Linda Cook? 
18 A. I know that Linda purchases the Spa. The 
19 Galvanic Spa. And I believe the skin care. The 180 
2 o System. I believe. But in the process of doing that 
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21 directly with the company so that she is independent, as 
22 well. 
2 3 Q. When you say she is independent, does that 
2 4 mean that she is a distributor? 
2 5 A. I don't know if she's -- I believe initially 
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1 she was a distributor. I don't know if she is just a 
2 preferred customer. There is two different areas there. 
3 But basically it is to get products at cost. 
4 Q. What is the difference between a preferred 
5 customer and a distributor? 
6 A. As a distributor you have a higher taxation 
7 because basically they know that you are going to -- in 
8 most cases they feel that you are going to be selling or 
9 providing your products. So you can sell it at retail. 
1 o So there is a 1099 instead of a W-2. 
11 Q. Are there any other differences between a 
12 distributor and a preferred customer? 
13 A. To my knowledge, no. 
14 Q. When did you first meet Linda Cook? 
15 A. I'm thinking it was -- I know we knew each 
16 other through soccer with our kids. 
1 7 Q. When did you meet? 
18 A. Through soccer. I don't know the exact year. 
19 I'm trying to remember. There has been a couple of 
2 o different teams in a lot of years. So I don't know the 
21 exact date. I'm sorry. Or even approximate. 
2 2 Q. Five years ago? 
2 3 A. More than that. 
24 Q. Ten? 
25 A. Not ten. I don't know offhand. I can get 
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1 that for you. I need to focus in on it and not have it 
2 be random. 
3 Q. So it is more than five, less than ten? 
4 A. I'm trying to figure out how old the kids 
5 were. I believe it was through Capital. It was more 
6 than ten years ago. 
7 Q. More than ten years ago? 
8 A. I believe it was more than ten years ago. Or 
9 right around ten years. I'm sorry. 
10 Q. You met through --
11 A. To my knowledge, it would not be more than ten 
12 years; no. I just need to think about that for just a 
13 little bit more. My son was in junior high. I don't 
14 remember if it was seventh grade or eighth grade. 
15 Q. Which son? 
16 A. Erik. 
1 7 Q. When did you first become aware that she was 
18 interested in Nu Skin products? 
19 A. I don't recall. I don't recall how that all 
20 started. I'm sure I talked to her. 
21 Q. You guys spend time together as friends? 
22 A. Yes. 
23 Q. Have you done so since you met? 
2 4 A. Have I spent time with Linda as a friend since 
25 we met? 
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1 Q. Yes. 
2 A. Yes. 
3 Q. So originally did you sell Linda products? 
4 A. I originally introduced Linda. And then she 
5 was, to the best of my recollection, set up as a 
6 distributor. 
7 Q. When was it that you introduced her to the 
8 products? 
9 A. I don't remember exactly. I have that record 
10 at home. 
11 Q. Five years? 
12 A. I don't know exactly. I do have it at home. 
13 I can tell you that. 
14 Q. Can you approximate it? 
15 MR. JACOBSON: Objection. Asked and answered. 
16 Q. (BY MS. ZAVIDOW) We request that you provide 
1 7 those records to your attorney so he can turn them over 
18 to us. We requested relevant records in discovery. 
19 A. As far as to when I first met Linda? Or when 
2 O I started Nu Skin with Linda? 
21 Q. When you first started Nu Skin with Linda, 
22 yes. When you first introduced her. And when she first 
2 3 became either a distributor or a preferred customer. 
2 4 A. I believe she was a distributor. But I will. 
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1 A. I didn't. Linda purchased her own products 
2 when she became a distributor. 
3 Q. Originally you never sold her products? 
4 A. Originally when she got introduced to Nu Skin 
5 I do not remember to be exact if she just purchased 
6 products first or if she signed up -- or if I signed her 
7 up as a distributor right away. I don't remember. 
8 Q. On April 19, 2010, when you went to 
9 Fingerprints Day Spa, did you ever solicit business from 
10 Linda? 
11 A. No. There would be no reason to solicit 
12 business. 
13 Q. Did you ever ask Linda to refer you or Nu Skin 
14 products to some of her customers? 
15 A. That would be something that she would do as 
16 an independent distributor. 
17 Q. But that was not as a preferred customer? She 
18 would refer products to her clients at the salon not as 
19 a preferred customer, but as a distributor? 
20 A. I'm not clear what you are asking. 
21 Q. A preferred customer doesn't refer products; 
22 correct? 
23 A. They can refer products. It is like if you go 
24 to a good movie or restaurant. 
25 Q. Did you go to Fingerprints Day Spa because 
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1 Linda worked there? 
2 A. Yes. 
3 Q. How often had you been there? 
4 A. I don't know the exact number. I know I have 
5 had three pedicures in my life. 
6 Q. Do you remember when you had those pedicures? 
7 A. My first one was because I had turned 50. And 
B then l did one the next year. 
9 Q. So that is when you were 51? 
10 A. Yes. So, 50, 51. And then when I was 52. 
11 Q. Do you go to the salon for other services? 
12 A. No. 
13 Q. Just pedicures? 
14 A. To Fingerprint Spa? 
15 Q. Yes. 
16 A. I went specifically for -- there was one time 
17 I had somebody cut my hair there. And that was it. 
18 Q. Are you presently on Medicare? Receiving 
19 benefits from Medicare? 
20 A. No. 
21 Q. Have you ever applied for Social Security 
22 benefits? 
23 A. No. 
24 Q. Are you presently receiving any other form of 
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A. No. 
Q. What other sources of income, other than being 
a distributor for Nu Skin, do you presently have? 
A. My cleaning business. 
Q. Is that it? 
A. That is it. 
Q. Have you ever filed for bankruptcy? 
A. No, I have not. 
Q. Have you ever been involved in any prior 
lawsuit? 
A. No, I have not. 
Q. The repository shows you have been named in 
five collection suits involving your husband. 
A. It would depend on what collections you are 
talking about. 
Q. I don't have those with me. Have you ever 
been charged with a crime considered to be a felony or 
involving theft, stealing, lying or dishonesty? 
A. No. 
Q. Have you ever been involved in any 
work-related accidents or injuries of any kind? 
A. No. Not to my recollection. 
Q. How about nonwork-related accidents or 
injuries? 
A. Are we talking --
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Q. Throughout your life. 
A. Yes. Of course. Everybody has accidents and 
injuries. 
Q. Can you go through the serious ones? The one~ 
that lasted more than a day? 
MR. JACOBSON: I'll object to the form. It is 
just ambiguous and vague. 
Q. (BY MS. ZAVIDOW) Do you understand the 
question? 
A. I believe I do. You were asking about 
illnesses or injuries that I have had throughout my life 
that lasted more than a day? 
Q. Yes. 
A. Yes. 
Q. What are those illnesses or injuries? 
A. I had the German measles when I was like ten 
or eleven. I have had bronchitis. I was in a 
motorcycle accident. I had a polyp removed. 
Pregnancy. For the most part, I'm healthy. I'm 
stumbling. I would like to add to that if I have 
forgotten something. 
Q. What happened to the motorcycle accident? Did 
you injure any part of your body during the motorcycle 
accident? 
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Q. Which parts? 
A. All over. A car hit us at 80 miles an hour 
and we slid 100 feet and hit into another car. It was 
really extensive. I'm very fortunate to be here. 
Q. Did you have any injury to your foot at that 
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1 ever had a skiing or sports accident other than the 
2 motorcycle accident that we are aware of? 
3 A. "No" for skiing. And you said requiring 
4 medical attention or hospitalization? 










time? 6 MR. JACOBSON: If you remember, you remember. 
A. No. I did to my left foot. And my left leg. 
Q. Did you receive any treatment? 
7 If you don't, you don't. 
8 THE WITNESS: I don't remember. 

















Q. For your left foot? 1 o in your home in any way requiring medical attention? 
A. For all of it. It was months. 
Q. Who did you see? 
11 A. I do not believe I have. 
12 Q. Before April 19, 201 O did you notice any 
A. I don't remember. It was in my teenage years. 
Q. Do you remember the year of that motorcycle 
13 redness, swelling, irritation, thickening or nail 
14 separation in any of your toenails, including your right 
accident? 15 toe? 
A. I want to say maybe 1974. It was in 
California. 
16 A. No, I did not. 
1 7 Q. When did you begin to notice any of those 
Q. Have you ever injured your right foot in any 18 symptoms? 
way-- 19 A. April 20. 
A. Not that I'm aware of; no. 
Q. -- prior to April 19 o 201 O? 
2 O Q. Have you ever been treated for any drug or 
21 alcohol addiction? 
A. Not that I'm aware of. I would have to go 
back and check. But, no. 
22 A. No. 
23 Q. Have you ever smoked? 
Q. Your medical records show you had a toe biopsy 
in 2007. Does that sound familiar? 
24 A. Yes. 
2 5 Q. When did you start smoking? 
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1 A. It does not. May I see that? 1 
2 Q. We will get to it later. Have we finished all 2 
3 of your employment history? 3 
4 A. To the best of my recollection; yes. 4 
5 Q. Did you ever have any work-related accidents? 5 
6 MR. JACOBSON: Objection; asked and answered. 6 
7 Q. (BY MS. ZAVIDOW) Have you had a skiing or 7 
8 sports accidents or been injured in your home in any way 8 
9 requiring medical attention? 9 
10 A. I would have to think about that. Injured in 10 
11 my home? 11 
12 Q. Um-hmm. 12 
13 A. Requiring medical attention? I.would like to 13 
14 think about that and come back to it, if I may. 14 
15 MR. WRIGHT: Think about it all you want. We 15 
16 want to make sure we have your best testimony today. 16 
1 7 And we want to make sure that you have had an 1 7 
A. Fourteen, 15. 
Q. Untilwhen? 
A. Till 22. 
Q. Do you still smoke? 
A. No, I do not. 
Q. When did you stop? 
A. At 22. And then I started again maybe at 24. 
And then quit again at 29. And started again at 33. 
And then I quit at about eight years. 
Q. You quit eight years ago? 
A. No. It's been maybe five years at least now. 
Q. Since you quit? 
A. Yes. For good. 
Q. Does that mean that you quit in 2008? Does 
that sound right? 
A. I believe. Approximately. I can't be exact. 
It was Memorial Weekend. 
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18 opportunity to think about anything you need to. So 18 
19 take all of the time you need. 19 
Q. When you smoked how much would you smoke. 
A. Maybe four a day. Cigarettes. Not packs. 
2 0 THE WITNESS: Thank you. 2 o 
21 Q. (BY MS. ZA VI DOW) Before April 19 -- 21 
2 2 MR. WRIGHT: We are letting her think. 2 2 
2 3 THE WITNESS: Would you rephrase the question 2 3 
2 4 again, please? 2 4 
25 Q. (BY MS. ZAVIDOW) Let's limit it to, have you 25 
ESQUIRE 
Q. Have you in the past five years used any 
illegal drugs of any kind? 
A. No. 
Q. Why did you quit smoking? 
A. Health risk. And I don't like it. 
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1 A. No. 
2 Q. Have you ever been treated for an eating 
3 disorder? 
4 A. No. 
5 Q. I noticed in one of your medical records that 
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6 you had been taken Hydroxycut? How long have you been 
7 taking Hydroxycut? 
8 A. I do not remember. It wasn't anything 
9 regular. 
1 o Q. Do you remember when you took it? 
11 A. I do not. 
12 Q. Two years ago? Three years? 
13 A. I do not remember. 
14 Q. What did you take it for? 
15 A. Weight loss. 
16 Q. Why did you stop? 
1 7 A. I don't know. Just didn't like the way it 
18 made me feel. 
19 Q. How did it make you feel? 
20 A. Just kind of got amped up. 
21 Q. In the last ten years have you undergone 
22 psychological or psychiatric counseling of any kind? 
23 A. No. 
2 4 Q. I notice from your medical records that your 
2 5 medical history included a history of depression. 
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1 A. Not a history. I had post-partum depression 
2 after Kyle was born in 1981. 
3 Q. How long did that last? 
4 A. Oh, three months. 
5 Q. Did you see anyone for it? 
6 A. My regular doctor. 
7 Q. Who is your regular doctor? 
8 A. Now? It wasn't then. Dr. Terry Ribbens. 
9 Q. Now your doctor is Terry Ribbens? 
10 A. Yes. 
11 Q. Who was it then? 
12 A. When I had the antidepressant? 
13 Q. Yes. 
14 A. It was Dr. Gale Campofiore. 
15 Q. Can you spell Campofiore? 
16 A. I will do my best. C-a-m-p-o-f-i-o-r-e. 
1 7 Q. Where was that? 
18 A. In California. 
19 Q. What city? 
2 o A. Covina. 
21 Q. Does Dr. Campofiore work through a hospital? 
22 A. I have no idea. 
2 3 Q. Did Dr. Campofiore treat you in any way for 
2 4 your post-partum depression? 
2 5 A. Treat me as far as what? 
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1 Q. Prescription drugs? 
2 A. The antidepressant. 
3 Q. What did you take? 
4 A. I don't know. It was in 1981. 
5 Q. How long did you take it? 
6 A. Approximately -- I don't remember exactly. I 
7 would say maybe three months. 
8 Q. Did you have any other periods of depression? 
9 A. There has been random times where it was 
1 o really minor. Just life. I wouldn't technically call 
11 it depression. Anxiety. 
12 Q. Did you ever take anything for it? 
13 A. Randomly. They would give me something to 
14 de-stress. 
15 Q. Who is "they"? 
16 A. The doctor. 
1 7 Q. Who did you see? 
18 A. Oh, my goodness. Off the top of my head 
19 Dr. David Nelsen. 
2 o Q. Is it N-e-1-s-o-n? 
21 A. I think it is e-n. I'm not sure. 
22 Q. Where was that? 
23 A. He is here in Idaho. 
24 Q. Boise? 
2 5 A. I believe it is. I don't know if it is Idaho 
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1 or Meridian. I mean -- excuse me. Boise or Meridian. 
2 Q. Did he prescribe anything for depression? 
3 A. Yes. 
4 Q. What did he prescribe? 
5 A. I don't remember. But it would be in my 
6 medical records. 
7 Q. We have the records from a Dr. David Nielsen. 
8 Is it Dr. David Nielsen? 
9 A. Yes. 
1 o Q. Did you see anyone else for depression? 
11 A. Not that I remember. 
12 Q. From the time of your birth up until April 19, 
13 2010 I need to know what health care providers you can 
14 recall having seen for any purpose. So can you start 
15 from newest to oldest or oldest to newest. 
16 A. From now Pacific Source is current. Prior to 
1 7 that was Mega. 
18 MR. JACOBSON: Tracy, they asked for the 
19 health care providers as opposed to health insurance 
2 o companies. 
21 THE WITNESS: Oh, excuse me. Dr. Terry 
2 2 Ribbens is current. Prior to that was Dr. David 
2 3 Nielsen. I have seen Dr. Stromberg as a - who 
2 4 delivered Erik. I have seen Dr. Schwikowsky. He's my 
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1 mammograms. I have seen Dr. Mings. Dr. Coffman. 1 A. Yes, it is. 
2 Dr. Wyatt. Dr. Otto. Dr. -- there is another doctor 2 
3 with Dr. Otto. And I can't think of her name offhand. 3 
Q. How about Dr. Knotts? Where was he located? 
A. Covina, California. And then Dr. Blinn was 
4 I saw her once or twice. I can get that for you. But I 4 
5 believe you have it. Then there is the podiatrist. I'm 5 
6 going blank on that one. There were multiple doctors at 6 
7 the hosp~tal. I don't know their names. St. Luke's 7 
8 Family in 2010. They are part of Dr. Nielsen's group. 8 
9 My goodness. 9 
1 O Q. And this is prior to April 19, 201 O? 1 o 
11 A. No. It is not. I apologize for that. Prior 11 
12 to 2010 would be David Nielsen, Dr. Schwikowsky. I 12 
13 don't know who the doctor was that did the polyp. 13 
14 Q. You don't remember the name of that doctor? 14 
15 A. I do not. It was a surgeon. I saw Dr. Burr. 15 
16 It could be Barr. He's a dermatologist. Again, 16 
1 7 Dr. Stromberg. The baby doctor when I was pregnant will 1 7 
18 my son. Dr. Kreuger. Did you want dentists? 18 
19 Q. No. 19 
2 o A. I don't remember my doctor as a teenager. I 2 o 
21 remember my doctor as a little person. That would be 21 
2 2 Dr. Richard Knotts. 2 2 
after that. 
Q. Can you spell Blinn? 
A. I think it's B-1-i-n-n. He took over after 
Dr. Knotts. 
Q. Was that in Covina, as well? 
A. Yes. 
Q. What did you see him for? 
A. Just regular family doctor. 
Q. When was the most recent time you saw 
Dr. Ribbens? 
A. It was in 2012. I don't recall the exact 
date. 
Q. According to our records the last time that 
you saw Dr. Ribbens was 10-08-12. Does.that sound 
right? Or did you see him more recently? 
A. I don't remember. But I believe it to be --
that sounds accurate. 
Q. So you did not see him more recently than 
that? 
23 Q. Is that it? 23 MR. JACOBSON: Objection; asked and answered. 
2 4 A. To the best of my memory right now. I do not 2 4 Q. (BY MS. ZAVIDOW) Other than the surgeries 
performed by Dr. Chandler have you had any others? 2 5 remember anymore. 2 5 
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1 Q. Where does Dr. Burr or Barr practice? 
2 A. Here in Meridian. 
3 Q. Do you know the facility? 
4 A. It is on Overland just past Eagle Road. I 
5 can't think of the name of his facility right now. 
6 Q. What did you see Dr. Burr for? 
7 A. He's a dermatologist. 
B Q. What condition did you see him for? 
9 A. Checkup to make sure I don't have any skin 
10 cancers. 
11 Q. Did you ever have skin cancer? 
12 A. No. I used to tan all of the time. 
13 Q. Where is Dr. Stromberg? 
14 A. I have no idea where he is. Or even if is he 
15 practicing now. 
16 Q. Where was he when you saw him? 
1 7 A. Boise, Idaho. 
1 B Q. What did you see him for? 
19 A. He was my younger son's doctor when I was 
2 O pregnant. OB-GYN. 
21 Q. How about Dr. Kreuger? Where is he? 
2 2 A. He was here in Boise, as well. 
2 3 Q. What is his specialty? 
2 4 A. Delivering babies. 
2 5 Q. Is that why you saw him? 
ESQUIRE 
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1 A. No, I have not on the toe. 
2 Q. Other surgeries on other parts of your body? 
3 A. No. 
4 Q. Before April 19, 2010 did you have any chronic 
5 health problems? 
6 A. No. 
7 Q. In your records it reflects a history of 
8 psoriasis. 
9 A. It was something that I developed after my son 
1 o was born. I have no psoriasis. 
11 Q. So you developed psoriasis after your son was 
12 born? 
13 A. Yes. 
14 Q. Which son? 
15 A. Erik. 
16 Q. What year was that? 
17 A. 1990. 
18 Q. Have you seen any doctors for your psoriasis? 
19 A. Oh, I did initially. I don't recall. I had 
2 O seen three doctors. One regular doctor and two 
21 dermatologists. And the second one actually said he 
22 didn't know what it was. And took a biopsy. And then 
2 3 stated it was psoriasis. And that there was no cure for 
24 it. 
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A. I do not recall those names. It was 1990. 
Q. Do you know what facility they worked at? 
A. I do not remember. I can do my best to find 
5 Q. That was in Boise? 
6 A. Yes, it was. 
7 Q. Would that be through St. Luke's? 
65 
January 29, 2013 
67 
1 product and being her distributor? 
2 A. It benefits to her deal direct. We normally 
3 have people sef up so they can -- I'm not sure what it 
4 was like at the lime that Linda was on. But I know now. 
5 for example, people have their own password. They go ir 
6 and they log in. They set their own orders. And their 



















A. No, it was not. 8 deal direct with the company so you are not in a 
situation to where you are having product shipped to you 
and then distributing ii and driving around and taking 
care of your clients that way. And there are people 
Q. Was it a private clinic? 9 
A. They were private independent doctors, I 1 o 
believe. 11 
Q. And you saw three of them? 12 
A. I did. 13 
Q. Had you been on any medications of any kind 14 
leading up to April 19, 2010? 15 
A. No. I don't take medications. 16 
Q. Other than the supplements? 1 7 
that wish to build the business. 
Q. Do you receive any remuneration for selling 
someone up as a distributor or a preferred customer? 
A. Remuneration? I'm sorry? 
Q. Payment. Compensation. 
A. Well, they are part of your team. They don't 
A. That is not medication. But, yes, I take 18 
supplements. 19 
pay you to sign somebody up. I mean, you are not paid 
to go out and find people. 
Q. If you would like to we can break at this 2 o Q. How many people are on your team? 
A. Actually, right now I am starting back all 
over. So it is just me as far as my group. 
p~nt. 21 
(Recess.) 2 2 
Q. (BY MS. ZAVIDOW) We are back on the record. 23 Q. What do you mean you ate starting back all 
over? When you met Ms. Cook at the hair salon which hair salo1 2 4 
was that? 25 A. Because I fell out of qualification when I was 
66 
1 A. I don't remember if ii was the hair salon or 
2 the soccer field. I was trying to recall. 
3 Q. It could have been the hair salon? 
4 A. I believe to the best of my recollection we 
5 met through soccer. I don't remember if she worked with 
6 Sherry and the other people at Metamorphous. But I know 
7 for a fact that our kids played soccer together. 
8 Q. When you say Sherry. You are referring to 
9 Sherry, and Deb, and --
1 o A. No. Excuse me. Deb and Janell. 
11 Q. And where did you meet Deb and Janell? Which 
12 hair salon? 
13 A. Metamorphous. 
14 Q. Is that in Boise? 
15 A. It is. Or was. It is no more. It was in 
16 Boise. Just so I'm accurate. They used to be at one 
1 7 location. And they could have taken that name at their 
18 new location. But when I knew where they were they are 
19 not in that location anymore. Metamorphous. 
20 Q. The business is no longer at that location? 
21 A. That's correct. 
2 2 Q. Does it still exist? 
23 A. I don't know. 
2 4 Q. As far as Nu Skin why is it that you set 
2 5 Ms. Cook up as a distributor rather than selling her 
ESQUIRE 
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1 not doing the business. And if you go more than six 
2 months -- I was just at a beginning point and I didn't 
3 have a strong enough team built at the time to sustain 
4 me in what I was doing. So those people are now 
5 underneath Keith. 
6 Q. Keith? 
7 A. Gmirkin. 
8 Q. So your former team members are now under 
9 Keith? 
10 A. That is correct. 
11 Q. Why did you fall out of qualification? 
12 A. Because I couldn't work. 
13 Q. When was it that you fell out of 
14 qualification? 
15 A. I don't know the exact date, but I can get 
16 that for you. But it was definitely -- I will check the 
1 7 records and get that answer for you. 
18 Q. Was it in 2010? 
19 A. No. It was after. Wait. Let me check my 
2 o memory here. I will have to check. I don't remember. if 
21 it was at the end of 2010 or January of 2011. I don't 
22 know the exact date. 
2 3 Q. How many hours did you work before April 19, 
2 4 2010 for Nu Skin? 
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could calculate that. I don't have an answer for that. 1 Q. How many people were in your team before you 
Q. Per week an average? 2 lost qualification? 










Q. When you receive payment for a product from a 
customer what happens to that payment? How much of it 
do you keep? 
4 people. And then they have customers underneath them. 
A. I don't receive payment. If I have a product 
that I sell, just somebody wants to use it, and they are 
not signed up, I usually sell it to them at my cost. 
And so my cost and the tax. And shipping if that is 
involved. I don't make a profit from that. 
5 Q. Was Linda Cook ever on your team? 
6 A. She was a distributor, I believe. I'm pretty 
7 sure that I signed her up as a distributor. Because 
a that is the direction we were given at the time. But I 
9 wasn't building a team really then. I had no concept 
1 o about -- and it has changed a lot as far as what we are 

















Q. When you say they are not signed up. Does 
that mean that they are not signed up as a preferred 
customer or as a distributor? 
12 Skin through me. She became a preferred customer. And 
A. I have people that just order. They don't 
want to sign up. So they order something once every two 
or three months. 
Q. What does it mean to sign up? 
A. That they are not a distributor or a preferred 
customer. 
13 now it is completely different than what it was at the 
14 time. And my knowledge, and what I'm doing with the 
15 company now, is completely different than it was then. 
16 Q. You mentioned that you have had three 
1 7 pedicures in the past. Did Linda Cook give you those 
18 pedicures? 
19 A. She did. 
2 O Q. During those pedicures did you discuss with 
21 Linda Cook Nu Skin products? 
22 A. I'm sure we probably talked about things. She 
Q. And to be clear. Do you receive any 
compensation for setting someone up as a distributor or 
a preferred customer? 2 3 was a product user. And I was a product user. I wasn't 
A. It completely depends. When they come in 
under those terms, depending upon if they want to be a 
2 4 building a team then. 
2 5 Q. She was a product user at the time of all 
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1 business builder, or just a distributor, their volume 1 
2 goes underneath my circle group and I get credit from 2 
3 the company as far as having a circle group volume. And 3 
4 that is how we in part make our money. 4 
5 Q. Does having a certain amount of volume benefit 5 
6 you in some way? 6 
7 A. Absol~tely. 7 
8 Q. How? a 
9 A. There is multiple different ways. But it goes 9 
1 o towards my income. What I get on a monthly or weekly 1 o 
11 basis. 11 
12 Q. You sell a product and you receive 12 
13 compensation? Is that the case? 13 
14 A. Not compensation. The person purchases the 14 
15 product. The volume goes underneath me. And so I get 15 
16 the credit for the circle group volume. 16 
1 7 a. When you say credit for the circle group 1 7 
18 volume, does that relate to your payment? 18 
19 A. To what I obtain from the company as a 19 
2 o distributor. 2 o 
21 Q. What do you obtain from the company? How 21 
22 much? 22 
2 3 A. It depends on who is in my line. Who is 2 3 
2 4 underneath me. How much product I disperse. It is like 2 4 
25 going to a store without having the middleman. 25 
ESQUIRE 
three pedicures, but not a distributor? 
A. Well, product user. Distributor. I'm a 
product user. I'm saying we used the product. And I 
don't recall the date. Like I said, I'll get you the 
date. I have that at home. 
Q. What document contains the date? 
A. The date that she signed up. 
Q. What kind of record is that that has a date on 
it? Oh, I see. Your business record? 
A. Exactly. And the company has a record. 
Q. On the date of the incident, April 19, 2010, 
did you discuss with Linda Cook Nu Skin products? 
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MR. JACOBSON: Objection; asked and answered. 
You can go ahead and answer again. 
THE WITNESS: I do not recall. But I talk 
about Nu Skin all of the time. So it most probably was 
in the conversation. But I do not know to be absolutely 
sure. 
Q. (BY MS. ZAVIDOW) Going to the day of the 
pedicure. Had you ever received a pedicure from 
anywhere else? 
A. I have three pedicures. No. 
Q. What kind of pedicure did you have that day? 
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1 Q. What does the pedicure involve? 
2 A. You go in. You sit down and soak your feet. 
3 It's almost like a Jacuzzi type smaller tub. It's 
4 amazing. They push back the cuticles. They do any 
5 clipping that is necessary. They slough off the 
6 callouses or corns. You get an incredible massage on 
7 the calves of your legs and your feet. You pick out 
8 your polish. And she makes your feet look great. 
9 Q. And "she" is Linda Cook? 
10 A. Linda, yes. 
11 Q. Do you cut your own cuticles when you are not 
12 having pedicure? 
13 A. I don't cut my cuticles. 
14 Q. Do you clip your toenails? 
15 A. I either clip them or file them. 
16 Q. Do you have your own tools? 
17 A. Basic clippers; yes. 
18 Q. Did you bring them with you that day? 
19 A. No. 
20 Q. How long did it take? 
21 A. I don't recall exactly. 
22 Q. Like an hour? 
23 A. I don't recall exactly. 
24 MR. WRIGHT: I think lunch is here. 
25 (Noon recess.) 
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1 Q. (BY MS. ZAVIDOW) Back on the record. 
2 Ms. Sales, I'm still not quite understanding how you are 
3 paid by Nu Skin. Because you say that you get the 
4 benefit of something having to do with a circle volume. 
5 I don't understand that term. 
6 But how are you paid in relation to how many 
7 people you have in your group? 
8 A. You are not paid by the amount of people. It 
9 is by volume of product that is being generated by my 
10 circle group and myself. So that is how I'm paid. 
11 Q. How often are you paid? 
12 A. It can be weekly. They always pay automatic 
13 deposit by the 2oth. But it depends on the different 
14 aspects that we might be doing. You might get a check 
15 weekly on top of your monthly check. 
16 Q. What makes the difference? 
17 A. The amount of people that are buying product 
18 from the company. 
19 Q. When did you first start creating a team? 
20 A. I don't know exactly the date. 
21 Q. Can you give me an approximation? The year 
22 and month? 
23 A. It was in 2010. But I can't give you a day 
24 exactly; no. 
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A. Before. 
Q. So you have been an independent distributor 
for Nu Skin since three, three-and-a-half years ago. 
And it wasn't until 201 O that you started creating a 
team; is that correct? 
A. It may have been 2009. I don't recall 
exactly. I would have to go back and look in my 
records. 
Q. When you say your records what exactly are you 
referring to? 
A. The activity that I had. I have obviously my 
files for tax purposes. And also that is my 
personality. That is what I do. 
Q. Do you keep personal records and business 
records? 
A. As pertaining to what? 
Q. To your business. To Nu Skin and your 
arrangement with Nu Skin as an independent distributor 
You said it is part of your personality to keep personal 
records. 
A. I am pretty organized. 
Q. We request that you provide these records to 
your counsel. 
A. Which records? 
Q. The business records having to do with 
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Nu Skin. And your relationship with Nu Skin as an 
independent distributor. We requested records having to 
do with your business with Nu Skin and those were not 
produced. 
MR. JACOBSON: Counsel, to the extent that 
such exist we'll provide them. 
Q. (BY MS. ZAVIDOW) Have you ever met 
Mrs. Peabody? 
A. Yes, I have. 
Q. When? 
A. I don't know the exact date. 
Q. Can you give me the year and the month? 
A. I cannot. 
Q. What year was it? 
A. I don't know to be exactly sure. 
Q. In what context did you meet Ms. Peabody? 
A. Through Fingerprints Day Spa. 
Q. While you were there for a pedicure? 
A. I do not remember. 
Q. Do you ever go to Fingerprints Day Spa for 
anything other than pedicure and that single incident of 
a haircut? 
A. That's it. 
Q. So it must have been on one of those four 
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1 MR. JACOBSON: Object to form. 
2 MR. WRIGHT: She can answer. 
3 THE WITNESS: Honestly, I don't remember when 
4 I met her. It could have been 2008. It could have been 
5 later. I don't remember. 
6 Q. (BY MS. ZAVIDOW) Did you meet while you were 
7 at the salon? 
8 A To the best of my memory. 
9 Q. Had you met her on more than one occasion? 
10 A I met her that one time. I talked to her on a 
11 couple of occasions to say hello when I have been in 
12 there. 
13 Q. What did you talk about? 
14 A She has a Spa. She purchased a Galvanic Spa. 
15 We talked about the Spa. Very brief. It wasn't 
16 something that I recall. 
17 Q. Did she purchase that product from you? 
18 A Yes, she did. 
19 Q. When was that? 
20 A I don't have the exact date. I would have to 
21 look that up. 
22 Q. Was that in 2010? 
23 A It was before that. 
24 Q. 2009? 
25 A. I don't have the exact date. I want to be 
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1 specific. 
2 Q. Did you have an ongoing purchase relationship 
3 with Ms. Peabody? Did you sell her product on more than 
4 one occasion? 
5 A. I don't remember. But there again -- no, I 
6 don't remember. I just don't remember. 
7 Q. Did you ever try to discuss having Ms. Peabody 
8 become a distributor? 
9 A. No. 
10 Q. On April 19, 2010, after the pedicure, who did 
11 you pay? 
12 A. Linda. 
13 Q. Do you recall if Ms. Peabody was present? 
14 A. She was not there that day when I was there. 
15 Q. Did Ms. Cook ever talk to you about her work 
16 for Fingerprint Day Spa? How her payment was arranged? 
17 How she scheduled her hours? 
18 A. No. There was no reason to. 
19 Q. She never discussed with you anything about 
20 how she was paid? 
21 A. No. I never asked. 
22 Q. How did you make an appointment for the 
23 pedicure? 
24 A. I would call the phone number. Sometimes I 
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Fingerprints. 
Q. Did you make the appointment with Linda 
herself when you called? 
A. Yes. Either that or leave a message and she 
would call back. 
Q. Did you ever speak to Ms. Peabody about the 
appointment? 
A No. 
Q. Are you required to have a certain number of 
people on your team in order to be paid? 
A No. 
Q. Are you required to have a certain amount of 
volume of sales in order to continue being at your level 
as an independent distributor? 
A Not to be an independent distributor; no. 
Q. The people on your team were referred to as 
what? 
A Independent distributors. 
Q. And you are an independent distributor, as 
well? 
A Yes. 
Q. Are they on the same level as you? Or below 
you? 
A Many people are whatever level they decide 
that they want to get to. 
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Q. Do you know how much of the sales go to the 
person who sold the product as opposed to you who get 
the benefit of the volume of the sales of your team 
members? 
A Can you be a little clearer? I'm sorry. 
Q. One of the people on your team sells a 
product. That product is sold for money. The money 
comes in. How is the money distributed? 
A Money goes to Nu Skin for the product. Or to 
the distributor if they already had the product. And 
they're selling ii through their home. 
Q. If they purchase the Nu Skin product, kept 
stock, and sold it? 
A. If that is what they choose to do. You don't 
have to have an overhead. There is no requirement for 
that. So that is why they are set up independently so 
they can have that channel directly with the Nu Skin 
facility. 
Q. And how is the seller of the product paid? So 
you have a member of your team on your team. How are 
they paid? You said that you get paid by Nu Skin. Are 
they also paid a percentage of their sales by Nu Skin? 
A. They get paid from the circle group volume, 
because that person is underneath me. Depending upon 
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1 broke into any particular level. I get three percent or 1 A. They are personal and I would rather not go 
2 five percent of their sales. Not of their money. And I 2 into that. It has nothing to do with Nu Skin. 
3 get that from the company. They pay us in lieu of 3 Q. If they are related to your psychological or 
4 paying advertisement. 4 emotional well-being it is our position that that is 
5 Q. You get three percent to five percent of the 5 relevant to the matters in this case. 
6 sales of people beneath you within your team? 6 A. It's not. It is not related to that. 
7 A. It depends on their level. It depends on 7 Q. If they are related to physical conditions or 
8 where they are at. I get paid based on their circle 8 symptoms it is also our position that it is relevant. 
9 group volume on what they sell. But it depends on if 9 A. It is not. 
1 o they are just a distributor or if they have broken to a 1 o Q. Is it correct that after the April 19, 201 O 
11 gold or above level. Then that reduces the amount of 11 incident you went to the emergency room at St. Luke's to 
12 money that I get paid. But I still get their volume. 12 be seen for chest pain and at that time you denied any 
13 It's complicated. But it's simple. 13 other acute concerns and had an unremarkable physical 
14 Q. You get the benefit of their volume in 14 exam? Do you remember that? 
15 addition -- even though they are on the same level or a 15 A. I don't know the date, but I went to the 
16 higher level than you are? 16 emergency room. It was a Sunday. And I went in because 
1 7 A. If they are higher than I am then I do not. I 1 7 I thought I might have had a cracked rib. But because I 
18 get just a flat. 18 went into the emergency room they asked, "Are you having 
19 Q. How many levels are there? 19 chest pain?" And I said, "No, I'm having a pain here." 
2 o A. Twelve, I guess. They come in groups of four, 20 And they said they had to treat me as if I am having a 
21 so twelve all together. Four groups of four, basically. 21 possible heart attack because of my age. And so that 
2 2 Q. What level are you at? 22 process began. And then I was released. 
2 3 A. I am just -- I still haven't even -- I've got 2 3 Q. And you did not at that time mention anything 
2 4 to requalify to become an executive. I'm just a 24 with your toe? 



























Q. How do you requalify? 1 
A. By selling certain amount of volume. Or 2 
buying a business pack. Which I can't afford to do. 3 
Q. So you would qualify by selling volume or 4 
buying a business pack? 5 
A. Or by purchasing my own product. A certain 6 
amount of volume. I don't have to buy a kit. 7 
Q. You said that you have to requalify to be an 8 
executor. When were you an executor? 9 
A. Executive. 10 
Q. Excuse me. Executive. 11 
A. I have been a couple times over. A couple 12 
months ago. I don't have the exact date. But then I 13 
fell back out. So I'm redoing it for personal reasons. 14 
Q. A couple of months ago you were an executive? 15 
A. I believe it was November. 16 
Q. Of 2012? 17 
A. Yes. 18 
Q. And then your sales dropped; is that correct? 19 
A. That's correct. I stopped doing it for a 2 o 
while. 21 
Q. Why did you stop? 2 2 
A. Personal reasons. 2 3 
Q. When you say personal reasons, what reasons 2 4 
are you referring to? 2 5 
ESQUIRE 
Q. During the pedicure did you experience any 
pain at any point? 
A. I did not experience pain. There was one 
point where there was -- well, yes, I did at one brief 
point. Very quick. 
Q. When was that? 
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A. When going around the cuticle it was sensitive 
in one area. It didn't break open. It didn't bleed. 
And it was not cuticle clippers. It was just pushing 
back on the cuticle. 
Q. Where on your toe was it sensitive? 
A. On my right toe. Right at the nail bed. 
Q. Had you ever felt that sensitivity before? 
A. I have never had that happen; no. 
Q. During your prior pedicures no pain? 
A. No. 
Q. Was there any blood? 
A. No. 
Q. Redness? 
A. Well, after there was a little bit of redness. 
But never any blood. 
Q. Did the pain continue throughout the pedicure? 
A. No. It was just like if you drop something on 
your toe for a second. It was just real brief. 
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A. I don't remember. 1 
Q. That evening did you feel pain? 2 
A. I don't remember. 3 
Q. You don't remember whether you felt pain that 4 
evening? 5 
A. That's correct. 6 
Q. When was the first time you felt pain after 7 
the pedicure? 8 
A. The next day it was sensitive, and red, and 9 
puffing up. 1 o 
Q. Did the symptoms of red and puffiness continue 11 
beyond that second day? 12 
A. They did. I don't remember how long. I 13 
remember thinking it was just a hangnail or possibly an 14 
ingrown nail. And then within a short period of time it 15 
dissipated and it wasn't red and puffy anymore. 16 
Q. How long a period? 1 7 
A. I do not know. I do not remember. 18 
Q. Was it a matter of days? 19 
A. I don't remember. 2 o 
Q. But you recall that the pain went away? 21 
A. That irritation. I really wouldn't even call 22 
it exactly pain. It was just irritated and swollen at 23 
that point. There wasn't any pain. 24 
Q. When did the pain return? 2 5 
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1 A. Sometime during the summer. Then it was in a 1 
2 totally different aspect. It wasn't just right there at 2 
3 the nail bed. 3 
4 Q. What do you mean by totally different aspect? 4 
5 A. I could feel it in my bone. 5 
6 Q. Can you describe that pain? 6 
7 A. Well, it felt like a lot of pressure. At that 7 
8 particular stage it was an irritant. I was running. I 8 
9 used to run and work out at home. Not in the gym. And 9 
10 I just assumed it was my shoes. 10 
11 Q. Were they new shoes? 11 
12 A. One pair was. 12 
13 Q. What happened after that? 13 
14 A. I started having a problem walking. In 14 
15 September I remember it being painful. October it was 15 
16 extremely painful and had been swollen about three times 16 
1 7 the size of my normal toe. 1 7 
18 Q. When you say that the pain started again in 18 
19 the summer. Do you remember what month that was? 19 
2 o A. I do not. 2 o 
21 Q. June? 21 
22 A. I don't remember. 22 
2 3 Q. Did the pain that started in the summer 2 3 
2 4 influence your activities? 2 4 
2 s A. It didn't influence it, but it changed it 2 s 
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Q. Howso? 
A. It was uncomfortable, so I didn't do it. 
Q. Why didn't you see a doctor? 
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A. Because I had no knowledge -- I just assumed 
it was - I didn't think to go to the doctor for a sore 
toe at that point. 
Q. You said that you started having difficulty 
walking in September; is that correct? 
A. I started to feel it in September. The 
difficulty really started to accelerate in October. 
Q. You started to feel it in September. By which 
you mean you felt pain? 
A. It was a different sensation. It was just 
something that you know isn't right. And it just 
gradually got more intense. 
Q. If you knew that the sensation made you feel 
that it wasn't right, why did you not go to a doctor? 
A. I did finally in October. Because I saw green 
under my nail. And I thought that it might be gangrene. 
And I went to the doctor. And he said it was a fungus. 
Q. Are you referring to Physician Assistant 
McDermott? 
A. I saw one in October and one in November at 
the same facility. They were both PA's. I don't 
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remember which one was first. 
Q. Were you referred by anyone to Mr. McDermott? 
A. No, I was not. 
Q. What did you tell him was wrong? 
A. I was asking him. He told me. 
Q. What did you tell him were your symptoms? 
A. That I had a sore toe and it was red. And I 
had green under the nail. 
Q. And you recall that he told you it was a 
fungal infection? 
A. Yes. 
Q. What treatment did he tell you to do? 
A. To put Vicks vapor rub on it twice a day and 
it will probably take about a year. 
Q. And did you do that? 
A. I started to. 
Q. What happened? 
A. The nail got loose and lifted off. Came off. 
Q. Did the treatment with Vicks vapor rub 
alleviate some of your pain? 
A. I don't recall. There was pain initially, 
too, because of all of the swelling. Pressure. 
Q. Why did you not go to the doctor when the 
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1 A. I did. I went back in November. 1 your toes and dropped a book on them some lime ago. 
2 Q. I see from the medical records that your nail 2 Does that sound familiar? 
3 had already come off in October. And the medical 3 A. No. Because, like I said, that was a typo. 
4 records show that you went back in December. 4 Six months prior to that was May of 2010, I believe. 
5 MR. JACOBSON: Are you referring to a specific 5 Q. I'm referring to the dropping a book on the 
6 record, Counsel? 6 toes. 
7 MS. ZAVIDOW: I am. I am referring to the 7 A. That didn't even happen to that foot. I don't 
8 record for David Nielsen. I wasn't going to make ii an 8 even remember -- I have no clue. 
9 exhibit. But ii is Plaintiffs 5 and 6. 9 Q. Did ii happen to any foot? 
10 MR.JACOBSON: lsthatthe11-16-- 10 A. I remember, like I said, on my left foot. But 
ll MS. ZAVIDOW: 12-01-10. 11 I don't recall a date or anything. It's a typo on the 
12 Q. (BY MS. ZAVIDOW) There was a gap in lime in 12 16 months. 
13 our records from November 16 to December 1, during whic 13 Q. You did drop a book on your left foot? 
14 you did not see a doctor. And yet it does not appear 14 A. I totally don't even remember that. I don't 
15 that your condition improved. 15 even remember the book incident. 
16 A. In November I was given a prescription that I 16 MS. ZA VIDOW: Off the record for a moment. 
1 7 took for the course of, I believe, two weeks. I don't 1 7 (Recess.) 
18 remember. When I got done with that my next step was to 18 Q. (BY MS. ZAVIDOW) Was the only recommendatior 
19 go see Dr. Nielsen. And I went to see him. And then ii 19 that Mr. McDermott made to use Vicks ointment? 
20 went from there. 2 o A. He stated that an option I could take would be 
21 Q. Returning to your visit with Mr. McDermott. 21 to -- I don't know the name of the medication. He said 
2 2 Let's mark this as Exhibit 2. 2 2 it is about a six-month process. There is no guarantee 
23 (Exhibit 2 marked.) 2 3 that it works. It is extremely hard on the liver and 
24 Q. (BY MS. ZAVIDOW) Does this record look 2 4 the kidneys. And your insurance won't pay for it. And 



























A. It does. Somewhat. 1 
Q. You see that your name is at the top as a 2 
patient and you recall meeting with Dr. Nielsen? 3 
A. This is Dave McDermott. 4 
Q. David McDermott. Yes. Can you please read 5 
under "General Notes" starting with "Tracy is here." 6 
A. "Tracy is here for concerns of mild fungus of 7 
her right great toe. For the past 16 months she noticed B 
thickening and separation of the nail from the foot. 9 
There is no pain, redness or tenderness with this. She 1 O 
did injure the toe and dropped a book on them some time 11 
ago. She has no history of other skin or foot problems. 12 
Further review is negative." 13 
Q. Regarding the note that in the past 16 months 14 
you noticed thickening and separation of the nail from 15 
the foot. Do you recall discussing that with 16 
Mr. McDermott? 1 7 
A. Somewhat. 18 
Q. Now, 16 months brings us to a time before 19 
April 19, 2010. Did you experience symptoms, including 20 
separation and thickening of the nail from the foot 2 1 
before April 19, 201 O? 2 2 
A. No. I believe that is a typo. It was six 2 3 
months. Six months before that. 2 4 
Q. Going back to the note that you did injure 25 
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didn't always work. That is when he said you can put 
Vicks vapor rub on two times a day. 
Q. Did he tell you that would be just as 
effective? 
A. He just staled what he stated about the 
prescription or about the Vicks. He said ii would heal 
it. 
Q. Do you recall the nature of the prescription 
that he said was an option? 
A. I do not. 
Q. Was it antifungal? 
A. I do not know. 
MS. RYAN: James, can I talk to you for a 
minute? 
MR. JACOBSON: If we can go off the record. 
(Recess.) 
Q. (BY MS. ZAVIDOW) Is ii correct that the 
next time after you saw Physician Assistant McDermott 
the next time you saw a provider for your toe was 
Mary Mebane? 
A. Yes. 
Q. Were you referred by anyone? 
A. No. 
Q. What did you tell her about your toe and the 
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1 A. Basically, to the best of my recollection, 
2 that ii was sore. It had gotten worse. And I was just 
3 concerned because ii was swelling. 
4 Q. What did she tell you about your condition? 
5 A. I don't remember all that was said. But she 
6 put me on an antibiotic. 
7 Q. Did you take the antibiotic? 
8 A. Yes, I did. 
9 Q. I see from the notes that she also recommended 
10 you apply moist heat packs. Did you do that, as well? 
11 A. No, I did not. 
12 Q. Why not? 
13 A. Because ii was inflamed and swelling. 
14 Q. Did you make the determination on your own not 
15 to apply the moist heat packs? 
16 A. Yes. I tried once and it was uncomfortable. 
17 Q. Did you tell Physician Assistant Mebane that 
18 you were not planning to apply the moist heat packs? 
19 A. No. Because I did try. And she was not my 
20 regular doctor. 
21 Q. Was a diagnosis made? 
22 A. No. 
23 Q. Did anyone go with you to Physician Assistant 
24 Mebane? 
25 A. No. 
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1 Q. Did Ms. Mebane make any recommendations to you 
2 to see other providers? 
3 A. Not that I recall; no. 
4 Q. Did she tell you anything with regard to your 
5 prognosis? 
6 A. We were in an early stage and. just figuring 
7 things out; no. No prognosis. 
8 a. Did she tell you to come back? 
9 A. I do not remember her saying to come back. 
10 Q. Did she tell you to avoid certain activities? 
11 A. She did not. 
12 Q. Did she tell you to watch for certain symptoms 
13 and come back if you saw those symptoms? 
14 A. I do not recall any of that; no. 
15 Q. I see from the records the next lime we have 
16 you seeking treatment for your toe is when you saw 
17 Dr. David Nielsen at St. Luke's; is that correct? 
18 A. St. Luke's Care. Not the hospital. That is 
19 the same with Mary Mebane and McDermott. 
20 Q. Id you see Dr. Nielsen more than once? 
21 A. Yes, I did. 
22 Q. How often did you see him? 
23 A. I do not recall exactly. 
24 Q. Were you referred by anyone? 
25 A. No. 
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1 Q. Why did you go to Dr. Nielsen? 
2 A. He's my doctor. He was my primary doctor. 
3 General doctor. 
4 Q. At the time he was your primary doctor? 
5 A. Yes. 
6 Q. Why did you switch? 
7 A. Because he told me I had classic sausage toe 
8 and I was just going to have to live with it. And gave 
9 me a prescription for antidepressants. He wasn't -- I 
10 had some questions after the doctors he had sent me to 
11 And he stated that he wasn't going to challenge their 
12 opinion. He sent me to the best doctors there are. And 
13 that is when he said, "You are just going to have to 
14 live with it." 
15 Q. What did he tell you about your condition 
16 during that first visit with him? 
17 A. The first time I went regarding this? 
18 Q. Yes. 
19 A. He sent me to Idaho Infectious Disease, 
20 because he felt that I had MRSA. 
21 Q. MRSA? 
22 A. That's correct. 
23 Q. What treatment did he provide you with other 
24 than sending you? 
25 A. Told me to go home and elevate my foot above 
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1 my heart, because this was a deadly possibility. And to 
2 take it very seriously. Not to do anything. 
3 Q. Did he prescribe you anything? 
4 A. He sent me to Dr. Coffman at Idaho Infectious 
5 Disease. 
6 Q. Did he order X-rays? 
7 A. Dr. Coffman did. I believe it was 
8 Dr. Coffman. Over at St. Luke's Hospital. 
9 Q. What did the X-rays show? 
10 A. It showed the whole -- I'm trying to remember 
11 accurately. It showed the toe -- because you take it 
12 from an angle up. And ii showed that there was 
13 something going on. 
14 Q. Did Dr. Nielsen ever prescribe you anlifungal 
15 cream? 
16 A. I do not believe so. I don't remember. I do 
17 not think so. I should just say I don't remember. 
18 Q. Did anyone go with you to Dr. Nielsen? 
19 A. No. 
20 Q. So Dr. Nielsen referred you to Dr. Coffman? 
21 A. Idaho Infectious Disease; yes. 
22 Q. Other than MRSA did Dr. Nielsen give you any 
23 alternative diagnoses? 
24 A. At that point I was referred to Idaho 
25 Infectious Disease. They transferred everything. 
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Q. Around the time of your appointment with 1 
Dr. Coffman did you fill out a form indicating health 2 
conditions and symptoms that you have experienced? 3 
A. You know, I don't remember. 4 
Q. I'm referring to your medical records and a 5 
form that was included in your medical records. 6 
Plaintiffs 59 through 63. 7 
MR. WRIGHT: It's a Sawtooth Epidemiology and 8 
Infectious Disease record dated December 14, 2010. Anc 9 
I understand that you are not planning to introduce this 1 o 
as an exhibit? 11 
checked items? 
A. High blood pressure, heart racing or thumping, 
muscle weakness, joint pain, joint swelling, neck 
stiffness, back pain, red warm joints, depression, panic 
attacks, anxiety, poor sleep, bleeding, bruising 
tendency, rash, psoriasis, night sweats, frequent 
urination, numbness or tingling, imbalance or 
unsteadiness, weakness, blurred vision, decreased 
hearing, hoarseness, teeth problems, sinus infection, 
fatigue, and weight loss or gain. 


















MS. ZAVIDOW: I am not. I am just referring 12 
to it. 13 
those symptoms, the beginning stages of menopause had i 
lot to do with some of these. 
MR. JACOBSON: Very good. Go ahead, Counsel. 14 Q. Did you see Dr. Coffman more than once? 
A. I did. Q. (BY MS. ZAVIDOW) I see from the form that you 15 
experienced a number of symptoms in the past. If you 16 Q. How many times did you see Dr. Coffman? 
A. I believe I saw him two times. could read the list of symptoms that you experienced. I 1 7 
have it as starting with heartburn. Do you not have the 18 Q. What did you explain to him were your 
symptoms? same form? 1 9 
MR. WRIGHT: I believe it is a series of 20 A. He saw the X-ray. I was referred by David 
Nielsen, so I'm not sure what David had said. But we 
really didn't talk about it. He just looked at the toe 
and sent me to the hospital. As he and David Nielsen 
had already talked. 
checked conditions; is that right? 21 
MS. ZAVIDOW: Yes. 22 
MR. JACOBSON: All right. We are on the same 23 
page now. 24 
Q. (BY MS. ZAVIDOW) Can you just verify for me 25 Q. What did he tell you about your condition? 
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1 that this is an accurate record of your past history. I 
2 see that you checked heartburn; is that correct? 
3 A. They just said to check if you have ever tiad 
4 any of these. And they said it doesn't matter if it was 
5 once or twice. But if you have ever had it. 
6 Q. Can we assume that this is an accurate 
7 self-reported medical history that has been prepared by 
8 you? 
9 A. I very much would like to go over it. As I 
10 stated, they said at any time had I ever had. Not 
11 indicating whether it was ongoing, regular or --
12 Q. Would you like a second to read it? 
13 A. Yes. If I may, please. And we are just 
14 talking about this page? 
15 MR. JACOBSON: You are just talking about 
16 Plaintiffs 63; right? 
17 MS. ZAVIDOW: Yes. 
18 THE WITNESS: Yes. I would like to state this 
19 is accurate. However, it is not anything -- I mean, 
2 o they were things that had happened. A lot of them were 
21 just relative to what had been going on in the last 
22 month. Like the anxiety attacks. Because we didn't 
2 3 know what it was. It just kind of bounced all over the 
2 4 place. And I was afraid. 
25 Q. (BY MS. ZAVIDOW) Can you read for me the 
ESQUIRE 
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1 A. He didn't at the time. He sent me to St. 
2 Luke's immediately for X-rays. 
3 (Exhibit 3 marked.) 
4 Q. (BY MS. ZAVIDOW) Does this look familiar to 
5 you? 
6 A. It does look familiar. 
7 Q. Do you have reason to believe that this is not 
8 a valid and accurate record? 
9 A. I would like to read it, if I may, please. 
10 Q. Yes. 
11 A. Okay. I have read it. 
12 Q. Please turn to page two. Can you read the 
13 sentence in the first paragraph beginning with the word 
14 "She"? 
15 A. "She has no open sores this time and certainly 
16 no plantar ulcerations. I do not believe she takes any 
1 7 medication on a regular basis. She is on a number of 
18 over-the-counter supplements. She has had a nares swab 
19 that is negative for MRSA. She carries an antecedent 
2 o history of asthma, psoriasis, reflux disease, eczema, 
21 and milral valve prolapse. She occasionally has issues 
22 with sinusitis." 
2 3 Q. Referring to the history of asthma. Is that 
2 4 an accurate statement? 
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1 accurate. Let me come back to this. 
2 Q. When you say come back to this? 
3 A. I went back to read again. But, no, that is 
4 not accurate. 
5 Q. Would you agree you have a history of 
6 psoriasis? 
7 A. No, I don't believe I have a history of 
8 psoriasis. I have had psoriasis, but I don't have it 
9 anymore. And it didn't develop until 1991. So I don't 
10 see the history. 
11 Q. It developed in 1991 and continued for how 
12 long? 
13 MR. JACOBSON: Objection; asked and answered. 
14 You can go ahead and answer again. 
15 THE WITNESS: I would say within maybe -- this 
16 is a recollection. I'm not absolutely sure. Two years, 
17 maybe. And then I had a small patch up here at the 
18 hairline that would act up on occasion. And I haven't 
19 had that for months. 
20 Q. (BY MS. ZAVIDOW) How many months? 
21 A. Oh, probably at least eight or nine months. 
22 Where I used to have ii when I would get stressed. 
23 Q. Do you have a history of reflux disease? 
24 A. I do not. 
25 Q. Do you have a history of eczema? 
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1 A. No eczema at all. I had psoriasis. 
2 Q. Mitral valve prolapse? 
3 A. I was diagnosed with that when I was 23. And 
4 when I went back there was no - well, excuse me. 
5 Somewhere around 23 or 24. And I have had no othe1 
6 occurrences. And I have had heart tests and whatnot. 
7 Q. Can you please read under "Impression"? 
8 A. "Question osteomyelitis versus psoriatic 
9 disease versus I guess a remote possibility would be 
10 inflammatory bowel disease-related arthritis. I tend to 
11 actually favor psoriatic disease at this juncture. We 
12 will repeat X-rays today." 
13 Q. Thank you. That's good enough. Is it your 
14 recollection that Dr. Coffman believes that it was 
15 psoriatic disease? 
16 MR. JACOBSON: Object to the form. 
17 Q. (BY MS. ZAVIDOW) What did Dr. Coffman 
18 diagnose you with? 
19 A. He didn't actually give me a diagnosis. He 
20 said -- he called me during treatment and asked me to 
21 tell him about my psoriasis. And I said, "What?" And 
22 he said, "Take the PICC line out and go down to see 
23 Dr. Mings." 
24 Q. Did he explain to you why he wanted you to 
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A. He sent me to the dermatologist. That was the 
last time I had any contact with him. 
Q. Did you at any time take psoriasis 
medications? 
A. No. 
Q. I have here a record. Plaintiff's 176 to 178. 
A record from Dr. Steven Mings dated 12-16-10. I see 
from this record that Dr. Mings has said that you have 
had psoriasis for about 21 years, but have had IT under 
control with diet and Clobetasol. Is that correct? 
A. That would have probably been 19 years at that 
time. Because it developed in 1991. So about 19 years 
at that point. Clobetasol is a topical medication that 
you - it's a topical steroid you put on when it first 
acts up and it gets rid of the symptoms. 
Q. Would ii be more accurate that you did use 
medication for psoriasis? 
MR. JACOBSON: Object to the form. 
Q. (BY MS. ZAVIDOW) Did you use medication for 
psoriasis, including a topical medication? 
A. From time to lime I used a topical solution if 
it flared up at my hairline only. 
Q. I see here from Dr. Mings note that you have 
been having flare-ups of psoriasis for the last few 
months and you were told by your doctor that this might 
be related. Is that accurate? 
A. "This" being what? 
Q. I believe that Dr. Mings is referring to your 
foot problem. Your toe problem. 
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A. They went down that avenue for a while; yes. 
Q. Is it accurate to say you had been having 
flare-ups of psoriasis around that time? 
A. I had it at my hairline. Not in my foot or 
any other place. 
Q. Is it accurate to say you were told by the 
doctor that it might be related? 
A. That part is accurate; yes. 
Q. I see also from your past medical history that 
one of the conditions checked is joint or 
musculoskeletal symptoms. 
A. That was as a result of the foot. 
Q. That is what that is referring to? 
A. Yes. 
Q. Did you have any joint or musculoskeletal 
symptoms before the date of the pedicure that forms the 
basis for this action? 
A. No. 
Q. I see from the notes also that Dr. Mings 
relates that you had a history of basal cell carcinoma; 
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1 A. I had a possibility of it. They didn't want 
2 it to turn into that, so they had taken it out. 
3 Q. Who was the doctor you saw for that? 
4 A. Dr. Burr. I believe it is Raymond Burr. 
5 MS. ZAVIDOW: Counsel, is that included in the 
6 medical records that you were getting ready to prepare 
7 for us? 
8 MR. JACOBSON: To be honest, Counsel, I can't 
9 say for sure. If it is it will be there. If not I 
10 believe we executed a release and will provide that. We 
11 would also request any copies of any records that you 
12 have that we haven't yet received. 
13 MS. ZAVIDOW: Sure. 
14 Q. (BY MS. ZAVIDOW) I see also see here that 
15 Dr. Mings assessed you with psoriatic sausage digit and 
16 said it was a chronic problem. Do you recollect that? 
17 A. I do. He did. 
18 Q. Did Dr. Mings refer you to anyone? 
19 A. He did not. 
20 Q. Did he provide you any treatment? 
21 A. I don't remember exactly. I received an 
22 injection. And I believe he felt -- I don't remember. 
23 I'll have to go back and check for sure. 
24 Q. Did Dr. Mings tell you anything was wrong with 
25 your big right toe at that time? What, if anything, was 
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1 wrong with your big right toe? 
2 A. He stated that - I don't remember exactly. 
3 He did mention something, but I don't remember exactly. 
4 I'm sorry. 
5 Q. Do you recall him mentioning that he thought 
6 you might have psoriatic disease? 
7 A. I don't remember him saying it. But I know ii 
8 was brought up somewhere in the scope of doctors. 
9 Q. Did you, while seeing Dr. Mings, decline to 
10 have a biopsy of your toe? 
11 A. I don't recall him asking for a biopsy. 
12 Q. Do you recall seeing Dr. Chandler? 
13 A. Yes, I do. 
14 Q. How often did you see Dr. Chandler? 
15 A. Multiple times. I don't remember. 
16 Q. What kind of doctor is Dr. Chandler? 
17 A. He's a podiatrist. 
18 Q. What was the diagnosis of Dr. Chandler? 
19 A. The final diagnosis? 
20 Q. Interim and final. 
21 A. Interim, just at a loss for what was going on. 
22 We didn't really have a diagnosis and were trying to 
23 figure things out through a process of -- we did a 
24 couple of procedures to rule out arthritis. There was 
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and no real diagnosis. He actually said, "I have not 
seen anything like this." 
Q. Was it your position that Dr. Chandler did 
rule out arthritic causes? 
A. We then went from there - at that particular 
point he said, "I don't see any inflammation in the 
joint." And I did go to a psoriatic arthritis -- or a 
specialist to rule that out. 
(Exhibit 4 marked.) 
Q. (BY MS. ZAVIDOW) Does this record look 
familiar to you? 
A. Somewhat. I'm reviewing it right now. Where 
is the date on this document? 
MR. JACOBSON: She is not here to answer 
questions. 
THE WITNESS: This information for the most 
part looks accurate. 
Q. (BY MS. ZAVIDOW) This is an Active Problem 
List and a record of other conditions. Does it look 
familiar? 
A. It looks familiar. But not as an active, 
ongoing record. Again, I was asked, "Have you ever 
had?" And there is some things in here that they must 
be pulling from another doctor report. 
Q. Under "Notes" can you please read the last 
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paragraph? 
A. "She has been seen by podiatry, ID, and 
dermatology. She elected to not use an oral antifungal 
and possibly used Vicks. The nail is growing. Because 
of the psoriatic arthritis and acute inflammation ii 
appears that she may have damaged the nail matrix and 
will have a deformed nail. This was discussed with her 
today." 
Q. Does that sound familiar? 
A. Somewhat. 
Q. Do you recall discussing with Dr. Nielsen that 
you might have damaged the nail matrix and will have a 
deformed nail? 
A. No. I would need to know the date of this. 
Because I know the date I saw Dr. Nielsen and there was 
no discussion about that, to my knowledge. Thal I 
remember. 
Q. Can you please read the first paragraph under 
"Notes"? 
A. 'Tracy is very emotional and tearful. 
Reporting openly that she feels depressed and needs 
help. She denies use of SI/HI. She is receptive to use 
of an antidepressant." 
Q. Does this sound familiar? 
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1 Q. You were experiencing an emotional state at 1 Dr. Mings. I see from this record that Dr. Mings 
2 the time that you saw Dr. Nielsen? 2 considered a biopsy. And he discussed the biopsy with 
3 A. Absolutely. Because nobody could figure out 3 you, but you declined. Does this refresh your 
4 what was wrong with my toe and just told me to live with 4 recollection? 
5 it. 5 A. I'm sorry. I'm reading ii right now. That 
6 Q. Did you feel depressed at that time? 6 wasn't for the toe. That was for the two plaque. What 
7 A. That would depress anybody; yes. 7 he is referring to as plaque. Because in the past when 
B Q. Did you start using an antidepressant? B my psoriasis would act up I would use the Clobetasol and 
9 A. I do not recall the date. 9 it went away. 
1 o Q. But you did start using one? 1 o Q. I see. Do you recall the Institute for 
11 A. I'm not sure if ii was an antidepressant or -- 11 Pediatric Pathology performing a stain for fungi and 
12 I believe it to be an anti-anxiety. I was told by Dr. 12 getting a negative result? 
13 Nielsen that anxiety can bring on depression. 13 A. I believe that is a laboratory out of state. 
14 Q. Do you recall being told by Dr. Nielsen that 14 Q. Do you remember a negative result for a fungus 
15 you were encouraged to increase your activity? 15 test? 
16 A. No, I do not. I have always been very active. 16 A. There were multiple tests done at different 
1 7 Q. Do you recall discussing with Dr. Terry 1 7 limes. Some through St. Luke's. Some through 
1 B Ribbens that you had pain in your ankle or foot joint? 18 Dr. Chandler. And I don't recall exactly. 
1 9 A. In my foot. 19 MR. WRIGHT: We have been rolling here for a 
2 o Q. Did you have pain in your ankle at that time? 2 o little over an hour. Shall we take a break? 
21 A. No. A couple of times there may have been 21 MR. JACOBSON: Sure. 
22 stiffness in the ankle, because I had been wearing a 22 (Recess.) 
2 3 boot and just non-activity. But not anything ongoing. 23 Q. (BY MS. ZAVIDOW) Ms. Sales, do you recall an 
2 4 Q. Were you active at that time? 2 4 appointment with Dr. Chandler during which Dr. Chandler 
2 5 A. At that time, no, I was not. 2 5 recommended that you take antifungals -- or use 
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1 Q. Were you encouraged to be active by any of 1 
2 your providers? 2 
3 A. No. I couldn't be active at that point. 3 
4 Q. Do you recall discussing with Dr. Terry 4 
5 Ribbens the fact that you had red plaque on your legs? 5 
6 Irritated areas on your legs which were one to two 6 
7 centimeters in size? 7 
B A. What was the date on that? B 
9 Q. March 2, 2011. Plaintiff 30 through 32. 9 
1 O A. I'm trying to remember the date. I had two 1 o 
11 like sores. One right about the knee and one on the 11 
12 upper thigh. At that time they seemed really weird. 12 
13 But I didn't feel it was a skin cancer. I was just 13 
14 concerned. I think at that point I was just concerned 14 
15 about multiple things because of what was going on. 15 
16 Q. Do you recall Dr. Ribbens telling you that 16 
1 7 psoriatic arthritis was a possibility because of the 1 7 
18 plaque on your legs and your partial response to the 18 
19 medication that you had been prescribed? 19 
20 A. No. No, I do not. 20 
21 Q. Do you recall Dr. Mings recommending a biopsy 21 
2 2 of your toe in March of 2011? 2 2 
2 3 A. I think I said earlier I don't remember him 2 3 
24 asking for a biopsy. 24 




MR. JACOBSON: Object to the form. Just with 
the term "anlifungals." 
Q. (BY MS. ZAVIDOW) Anlifungal medication? 
A. I do not recall. I had multiple visits with 
him. And I just do not remember that. 
Q. Do you recall telling him that you would not 
fill the prescription because of expense? 
A. You know, I cannot be absolutely sure about 
that. I can speculate. 
a. Do you recall speaking with Dr. Terry Ribbens 
about changes to all of the toes on your right foot 
around -- this visit occurred in July 2011? 
A. Yes, I do. 
Q. Can you explain to me what was going on with 
your foot at that time? 
A. The toe still was going on, but it seemed like 
the toes were swollen compared to the other side. I'm 
sorry, what was the date again, please? 
Q. July 12, 2011. 
A. I mean yes, ii still is that way somewhat. 
Q. Do you recall him saying that because the 
other toes are involved then there is more concern abou 
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1 Q. What kind of improvement did you have with the 1 
2 various treatments you were provided by Dr. Chandler? 2 
3 A. Specifically what? 3 
4 Q. I'll withdraw that. Do you recall being seen 4 
5 by Dr. Julie Madsen? 5 
6 A. Yes, I do. 6 
7 Q. How many times were you seen by Dr. Madsen? 7 
8 A. You know, pertaining to this case, with my 8 
9 toe, once. 9 
1 o Q. Did you see Dr. Madsen for other purposes? 1 o 
11 A. She is a PA at the St. Luke's Family Physician 11 
12 on Parkcenter Boulevard where I was going. 12 
13 Q. She's a PA? 13 
14 A. Yes. 14 
15 Q. Do you recall Dr. Madsen discussing with you 15 
16 that you might have chronic refractory osteomyelitis? 16 
1 7 A. No. Excuse me. Dr. Madsen was with Elks 1 7 
18 Wound Center. Not St. Luke's. I'm thinking of Mary 18 
19 Mebane. I apologize. I did see this doctor. I believe 19 
2 o she was my initial doctor there. And I may have seen 2 o 
21 her one other time. And I do not recall them ever 21 
2 2 saying anything about that, because they were perplexed. 2 2 
2 3 Q. Your records reflect correspondence with your 2 3 
2 4 health insurer about hyperbaric oxygen therapy. Was 2 4 
2 5 there ever approval for the hyperbaric oxygen therapy? 2 5 
114 
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sleeping? 
A. If the sheet came across my toe it was very 
painful. Or if you turned over. Any movement. 
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Q. Do you recall discussing with Dr. Chandler in 
September of 2011 that you had a very sore ingrown toe? 
A. No, I do not. 
Q. Do you recall discussing that you stubbed your 
toe? 
A. September 2011? 
Q. Yes. 
MR. JACOBSON: Is there a specific record, 
Counsel, that you are referring to? 
MS. ZAVIDOW: Yes. 09-30-2011. Our number 
is 210. 
MR. WRIGHT: Dr. Jeffrey Chandler. 
September 30, 2011. It's a progress note. 
THE WITNESS: If that is what he has got down 
there, then that is accurate. 
Q. (BY MS. ZAVIDOW) Do you remember which toe 
that was? 
A. The right toe. The big toe. 
Q. Did Dr. Chandler say that that exacerbated --
that it made your injury worse? 
A. Everything was done by then. That was about 
four surgeries into it by that point. No, he did not. 
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1 A. No, there was not. 1 Q. When you say everything was done by then, what 
2 Q. Do you recall Dr. Ribbens saying that cycling 2 do you mean? 
3 would help you regarding the exercise of your toe? 3 A. I thought all of the surgeries had taken 
4 A. Not in that context; no. Never did he say 4 place. Well, I still had another surgery after that 
5 that would help the toe; no. 5 one. 
6 Q. Do you recall discussing with him the changes 6 Q. Are you a diabetic? 
7 that occurred to all of the toes on your right foot? 7 A. No, I am not. 
8 A. Yes. At one point, yes. They're not 8 Q. Would you dispute any record that said you 
9 permanent. 9 were a diabetic? 
10 Q. Do you recall Dr. Raymond Otto at the Elks 10 A. Absolutely. 
11 Wound Center diagnosing you with chronic refractory 11 Q. Did you have difficulty walking around this 
12 osteomyelitis? 12 time period? 
13 A. I don't remember the exact terminology that he 13 A. Which time period? 
14 used. He is the first person that saw the 14 Q. October of 2011? 
15 osteomyelitis. 15 A. Yes. 
16 Q. I see from the medical records that you have 16 Q. Do you recall seeing Dr. Wyatt at Sawtooth 
1 7 an increase in pain depending on your level of activity. 1 7 Epidemiology and Infectious Diseases? 
18 Whal kind of activities did you engage in that caused 18 A. Yes, I do. 
19 you more pain? 19 Q. Do you recall discussing with Dr. Wyatt the 
2 O A. Standing up and walking. Sometimes sleeping. 2 o fact that she thought the infection in your toe occurred 





A. Um-hmm. 2 2 not the primary inciting event? 
MR. JACOBSON: Is that a "yes"? 2 3 
THE WITNESS: Yes. Excuse me. 2 4 
Q. (BY MS. ZAVIDOW) How were you caused pain by 25 
ESQUIRE 
A. No, I do not. 
(Exhibit 5 marked.) 
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1 read from where it says, "She did recently completed"? 
2 A. "She did recently completed a prolonged course 
3 of nafcillin for an osteomyelitis from S. Warneri, but I 
4 think that this infection occurred as a secondary 
5 process from prior manipulation and was not the primary 
6 inciting event. She has cutaneous psoriasis and my 
7 concern is that she has underlying psoriatic arthritis 
8 that was causing the initial inflammation and continues 
9 to prevent her to recover fully. This is detailed in my 
10 note. Please contact me if you have additional 
11 questions." 
12 Q. Thank you. 
13 A. I have never seen this. 
14 Q. Do you recognize your name at the top? 
15 A. Yes, I do. 
16 Q. Do you recognize the name John Ader, DO? 
17 A. Yes, I do. 
18 Q. Do you have any reason to dispute the validity 
19 of this record? 
20 A. That is her opinion. 
21 Q. But you don't have any reason to dispute the 
22 validity of the record itself? 
23 A. Meaning what exactly? 
24 Q. This is not a record that you question whether 
25 it is real or not? 
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1 MR. JACOBSON: Counsel, are you referring to 
2 whether or not the document is actually a product of 
3 Dr. Wyatt? 
4 MS. ZAVIDOW: The document is actually a 
5 product of Dr. Wyatt. 
6 THE WITNESS: That she wrote this up to the 
7 other doctor? 
8 MS. ZAVIDOW: Yes. 
9 THE WITNESS: No, I'm not disputing that. 
10 MS. ZAVIDOW: Thank you. 
11 Q. (BY MS. ZAVIDOW) Do you recall seeing 
12 Dr. Ader? 
13 A. Yes, I do. 
14 Q. How many times did you see Dr. Ader? 
15 A. I saw him one time. 
16 Q. Did Dr. Ader reach a diagnosis? 
17 A. Yes, he did. 
18 Q. What was his diagnosis? 
19 A. Excuse me. I don't know if it is actually a 
20 diagnosis. But he told me his opinion and what he felt. 
21 Q. What did he feel? 
22 A. That it was not psoriatic arthritis or 
23 anything pertaining to that. It would not be specific 
24 of that joint without it being in other areas. And I 
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the lines of what she was trying to say. 
Q. Do you recall discussing a surgical history of 
a right toe biopsy? 
A. With Dr. Ader? 
Q. Yes. 
A. No, I don't recall talking to him about 
surgeries. I can't remember. 
(Exhibit 6 marked.) 
Q. (BY MS. ZAVIDOW) Does this document look 
familiar? 
A. I don't recall seeing it before. But I know 
Saltzer Medical Group. 
Q. Do you see your name at the top? 
A. Yes, I do. 
Q. Do you see that these are the progress notes 
of Dr. Ader? 
A. Apparently. 
Q. Do you have any reason to dispute that these 
are the records of Dr. Ader? 
A. I have no reason to at this point; no. 
Q. Will you please read the item under "Surgical 
History"? 
A. "Right toe biopsy 200712011. Cyst removed -
oblition 5/2009." 
Q. Do you have any understanding of what he was 
120 
referring to? 
A. Actually, the oblition and right toe biopsy 
2007; no. I don't know what he is referring to. Or 
exactly what he is saying. And, yes, I did have a 
cyst -- an oblition done in May of 2009. 
Q. If you could read under "History of Present 
Illness" where it starts "She was diagnosed with 
psoriasis in 1990." 
A. "She was diagnosed with psoriasis in 1990 
after childbirth. The lesions resolved with a special 
diet. The lesions flared when she was treated with 
antibiotics." 
Q. That's fine. Thank you. Do you recall 
discussing this with Dr. Ader? 
A. Yes. 
Q. Did you communicate to Dr. Ader that it was 
your impression that your lesions flared when treated 
with antibiotics? 
A. I don't recall having that conversation with 
him. 
Q. Did your lesions flare when you are treated 
with antibiotics? 
A. Yes, they did. 
Q. Were they flaring at the time you received the 
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1 A. At times with antibiotics. 
2 Q. Do you recall discussing with any providers a 
3 presentation of psoriasis on your elbow? 
4 A. Not specifically. 
5 Q. Have you continued to receive treatment 
6 anywhere since your visit with Dr. Ribbens on October 8 
7 2012? 
B A. No. And that was just a general follow-up 
9 doctor's appointment. 
10 Q. What has happened with your toe since then? 
11 A. Nothing. It stays in the condition that it is 
12 in. 
13 Q. What condition is it in? 
14 A. I guess what they term "the new normal." I'm 
15 not sure. 
16 Q. Do you have pain in your toe right now? 
17 A. Not right now. Not at this point sitting 
lB here. 
19 Q. If not in this room, within the last few days? 
20 A. I randomly have pain. 
21 Q. Do activities make your pain worse? 
22 A. I hadn't really thought about it. I don't pay 
23 much attention to it. I don't know. 
24 Q. Can you identify certain activities that you 
25 think make your pain worse? 
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1 A. There are activities I don't even attempt 
2 because it's been a long time. I have not done a lot of 
3 strenuous activities. 
4 Q. Are you presently taking any medication for 
5 your toe? 
6 A. No, I am not. 
7 Q. Are you using any antifungals? 
8 A. No, I am not. 
9 Q. I should say antifungal medications? 
10 A. No. They are very hard on the organs. 
11 Q. As you sit here today what is your 
12 understanding as to the prognosis of your toe? 
13 A. I don't have a clear definite prognosis or 
14 understanding about it. It is what it is. 
15 Q. Have you been told by anyone at any point that 
16 you will need additional surgery or additional 
17 treatment? 
18 A. There had been an additional surgery talked 
19 about. But it is not definite. Nobody knows at this 
20 point. And so it would be basically a guess. 
21 Q. You say that additional surgery was talked 
22 about. Who spoke about it with you? 
23 A. Dr. Chandler. 
24 Q. Did Dr. Chandler identify for you what what 
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A. Yes, he did. 
Q. What is that surgery? 
A. That would be cutting the toe off below the 
joint. So here is where the toe attaches (indicating). 
And this being the joint they would cut it here, and 
they would cut it here, and take the joint out. Put the 
toe back on. And put a screw back in ii. 
Q. When did he discuss this with you? 
A. We had discussed it in 2011. We were opting 
to try other procedures in lieu of that. We didn't want 
to amputate the toe, because it is a balance toe. It 
has been a process of evaluations. And I believe the 
last time we spoke of it, and I'm not sure exactly the 
date, but I believe it may have been September or 
October of 2012 about performing that surgery. And Iha 
it would be a six month -- excuse me, a six-week 
recovery. And we weren't sure if that would change 
anything. 
Q. What is your understanding of how successful 
that surgery would likely be? 
A. I'm not clear where you are going? 
Q. What would it do for your pain? 
A. I have no idea. 
Q. Did Dr. Chandler discuss with you the 
likelihood that it would reduce your pain below what ii 
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is now? 
A. He was guessing that it still might be the 
fungus in the joint based upon the last X-ray. And that 
the only way - at that point he felt if we got rid of 
the joint and the fungus that we wouldn't have any more 
inflammation. It was his belief that that would do it, 
but he was not 100-percent sure. Because we are just 
figuring it out. 
Q. Has anyone given you any other nonsurgical 
treatment options that you could use in the future? 
A. Dr. Otto at the Elks Wound Center. The 
hyperbarics. 
Q. Other than the hyperbaric chamber are there 
any other recommendations made to you by any of your 
providers? 
A. No, there is not. 
Q. Are you currently on any restrictions or 
limitations regarding what you can and cannot do 
physically? 
A. My own personal. According to how I feel and 
my core strength. 
Q. But no providers have imposed any limitations 
or restrictions on you? 
A. No, they have not. 
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1 A. Yes. 
2 Q. Are you able to clean your house? 
3 A. Yes. 
4 Q. Are you able to clean the houses of your 
5 clients? 
6 A. Yes. 
7 Q. Are you able to do yard work? 
8 A. Yes. 
9 Q. Are you able to run? 
10 A. I would say not yet. 
11 Q. Are you able to walk? 
12 A. I can walk; yes. 
13 Q. Are you able to drive a car? 
14 A. Yes. 
15 Q. Other than correspondence with your counsel 
16 have you ever written down any thoughts, impressions o 
17 issues which occurred in this case? For example, a 
18 diary? 
19 A. No, I have not. 
20 Q. Have you done independent research about your 
21 condition? 
22 A. Yes, I have. 
23 Q. What kind of research? 
24 A. Online. And I have two friends. Well, I have 
25 multiple friends and multiple contacts who are 
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1 specialists in this field regarding cases down in 
2 California. I have done extensive research. 
3 Q. Who is your best friend? 
4 A. My best friend is Laura Collister. 
5 Q. Have you discussed the condition of your toe 
6 with Laura Collister? 
7 A. Absolutely. 
8 Q. Was she present during any of your treatments? 
9 A. No. 
10 Q. Following the event of April 19, 2010, which 
11 friends, coworkers, neighbors, family members would have 
12 any knowledge of any aspect of the incident, or your 
13 recovery, or your damages? Not including the people 
14 that we have talked about already here today. 
15 A. There are multiple people that are aware of 
16 what I have gone through. I have not spoken to anybody 
17 about any damages or anything pending. Or even the 
18 facility where I was or who did it. There was one 
19 person that knows that, because she's a mutual friend of 
20 Linda's and mine. 
21 Q. Who is that? 
22 A. Claire. I'm not sure what her last name is 
23 right now. She has been married more than twice. 
24 Q. Do you sell products to Claire? 
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Q. Would her name be recorded in any business 
records? 
A. No. I can ask her. She lives down the street 
from me. 
Q. Do you have the names of any other individuals 
who might know about your damages, your recovery, yow 
treatments? 
A. As far as what I have gone through? 
Q. Yes. 
A. Yes. I have multiple. 
Q. Can you name some of them? 
A. Where to start? James Jacobson. Hermine 
Weiser. Steve Weiser. Kyle and Lindsay Sales. Franz 
and Cecelia Weiser. Erik Sales. Joel Sales. Jack and 
Joyce Sales. Jeb Sales. Jeff Sales. Jerry Bricker. 
J.B. Bricker. Leif Edmonds. Dr. Chandler. Deborah 
Hoburg. Janell Okenaka. Sheila Lorray. David and 
Goldie Barclay. Bill and Robin Stroud. Jennifer and 
Terry Mcintee. James Hayes. Jessica and Bill White. 
Jeff and Connie. Gale and Bob Dylan. Neil and Michelle 
Marlette. 
MR. JACOBSON: It's not "the" Bob Dylan. 
Just to clarify. 
THE WITNESS: Dana Weiser, Conrad Weiser, 
Jackie Weiser. There are multiple. A lot of people 
know about what happened. 
Q. (BY MS. ZAVIDOW) Did you have health 
insurance at the time that this incident occurred in 
April of 201 O? 
A. Yes, I did. 
Q. Who is it through? 
A. That would be Pacific Source. 
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Q. Have you continued to have health insurance 
through now? 
A. Yes, I do. 
Q. I'm trying to get some idea of your personal 
and out-of-pocket expenses as a result of this accident 
MR. JACOBSON: Counsel, maybe we could -- I 
don't know if this is a good stopping point. We are 
kind of pushing up. I know Tracy had some questions, 
also. If we can go off the record. 
(A discussion was held off the record.) 
MR. WRIGHT: Let the record reflect that the 
parties agreed to reconvene Friday, February 1st at 
1:30 p.m. at the current location. 
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first duly sworn to tell the truth relating to said 
cause, testified as follows: 
5 EXAMINATION 
6 QUESTIONS BY MR. WRIGHT: 
7 Q. Ms. Sales, this is continuation of your 
8 deposition from a couple days ago. I will remind you 
9 that you are still under oath. You understand that; 
10 correct? 
11 A. Yes, I do. 
12 Q. I am Tracy Wright. I am one of the attorneys 
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13 representing Stacie Peabody and Fingerprints Day Spa in 
14 this matter. We did meet before. But I will formally 
15 introduce myself to you. I am just going to try and ask 
16 you a few questions and get everybody out of here and 
1 7 into the gorgeous sunshine as soon as possible. 








I didn't understand regarding your relationship with the 
Nu Skin company. So I would like to just back up on 
that a bit. 
As I understand it, at some point you were the 
head of what you refer to as a team that sells Nu Skin 
products; is that right? 
A. I was trying to build my own team; yes. 
800.211.DEPO (3376) 
Esq u ireSolutions. com 
000199
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1 That's correct. 
2 Q. Is there any particular title that you hold as 
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3 someone who is trained to build a Nu Skin sales team? 
4 A. No, there is not. 
5 Q. Did at some point have your own Nu Skin sales 
6 team? 
7 A. I started to build one; yes. 
B Q. And when you say you started to build one. 
9 That leads me to believe that you did not have a team 
1 o ever at some point. 
11 A. I had two independent distributors underneath 
12 my line. 
13 Q. And would that constitute a team? Those two 
14 independent distributors underneath your line? 
15 A. A team, in essence, that does. 
16 Q. And I believe I understood that you started to 
17 build that team in -- the first time I should say -- in 
1 B late 2009 or 201 O? 
19 A. I have to -- I mean, to be exact --
2 o Q. I don't need you to be exact. 
21 A. About that approximate time, yes. 2009. 
2 2 Maybe 2008. 
2 3 Q. Was Linda Cook ever a member of your team? 
2 4 A. No. She was there in the capacity of being an 
2 5 independent distributor. However, at that point I 
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1 wasn't even building. I didn't have the knowledge. And 
2 I still had my cleaning business. 
3 Q. Who were the two members of your team then? 
4 The two independent distributors? 
5 A. Janell Okenaka and Deborah Hoburg that were 
6 actually distributors. Not just customers. 
7 Q. I understand. Did you ever approach Ms. Cook 
8 about becoming a member of your team? An independent 
9 distributor underneath you? 
10 A. No, I did not. 
11 Q. What is the difference between a team and a 
12 circle? You used the word circle at some point, as 
13 well? 
14 A. You can have multiple people that you would 
15 sell product to, distribute product to, or they actually 
16 have direct involvement with the company for ordering. 
1 7 So we are basically cutting out the middleman. 
18 Q. So those people that you just described, those 
19 would be a member of your circle? 
2 o A. Circle group volume; yes. 
21 Q. And was Ms. Linda Cook ever a member of your 
22 circle group volume? 
2 3 A. She would be classified in that, yes, because 
24 I introduced her to Nu Skin. 
2 5 Q. So, as I understand it, as a member of your 
ESQUIRE SOLUTIONS 
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1 circle group volume, when Ms. Cook bought products from 
2 Nu Skin, you would receive some sort of financial gain 
3 from her buying those products; is that right? 
4 A. I would receive her points. As she generates 
5 her own volume she would get compensation. But I did 
6 not receive financial. I get -- that is part of the, 
7 like I said, circle group. And at that particular time 
8 I wasn't building. But going forward I have come to 
9 understand and chosen to go along that path. 
1 o Q. I am not sure you answered my question. 
11 A. I'm sorry. 
12 Q. When Ms. Cook as a member of your circle group 
13 volume bought products from Nu Skin did you receive any 
14 sort of compensation, financial or otherwise, from that 
15 purchase by Ms. Cook? 
1 6 A. I would have to go back and look. I believe 
1 7 if I received any compensation it may have been when 
18 they offered a $50 bonus to people if they purchased --
19 if you referred or somebody that you knew purchased a 
20 Galvanic Spa you got a one-time bonus. 
21 Q. And when you say they offer people a $50 
2 2 certificate, is that what you said? 
2 3 A. Or a check. I'm not sure how it came. 
2 4 Q. When you said they offer people that. Would 
2 5 you be referring to yourself? 
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1 A. Anybody. For example, if you knew somebody 
2 and you said, "Tracy, I know somebody who wants a Spa." 
3 Then you could, actually, without even being signed up. 
4 Q. Referring only to Ms. Cook. You referred 
5 Ms. Cook to Nu Skin; am I right? 
6 A. I guess that's correct; yes. 
7 Q. So that $50 remuneration, whatever it was, 
8 would have gone to you? 
9 A. Yes. That is accurate. 
1 o Q. And I believe you also testified that you --
11 and I'm thinking I'm quoting you here -- quote, fell out 
12 of qualification, unquote, in November of 2012. Is that 
13 right? 
14 A. Yes. I did not continue my qualification at 
1 5 that point. 
16 Q. And you didn't explain why it was that you 
1 7 didn't continue your qualification at that time. Could 
18 you tell me in general terms why it was that you chose 
19 not to continue your qualification at that time? 
2 o A. As I said, it was personal. 
21 Q. Well, here is my problem, Ms. Sales. You 
2 2 filed a lawsuit against my client. And I assume you 
23 don't have any legal training; am I right? 
2 4 A. That's correct. 
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1 you know that may be relevant to the lawsuit that you 
2 filed against my client. 
3 A. Okay. 
4 Q. Now, I do have some legal training. So what I 
5 think may be relevant to this lawsuit may differ from 
6 what you think may be relevant to the lawsuit. So based 
7 on that I'm going to need to know something a little bit 
8 more than its personal for me to make that 
9 determination. 
10 A. Okay. 
11 MR. JACOBSON: If I just might add my own with 
12 respect to that. We have stated and made clear that at 
13 this point there is no claim for lost economic damages 
14 or anything of that kind. I mean, to the extent that 
15 the question is aimed at that it isn't relevant. 
16 MR. WRIGHT: It is not aimed at that. I 
1 7 simply don't know why. There could be various reasons 
18 that it could be relevant and I can't make that 
19 determination unless she gives me just a little bit 
20 more. 
21 Q. (BY MR. WRIGHT) And I'll do this for you. 
2 2 If I make the determination right now that it is not 
2 3 reasonably relevant to this lawsuit then we'll stop that 
2 4 line of questioning immediately. Is that fair? 
2 5 A. That's fair. 
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1 your medical providers about nail fungus? 
2 A. Not to my recollection. The very first nail 
3 fungus I ever had actually manifested in May of 2010. 
4 Q. Is it your opinion that you developed nail 
5 fungus in May of 201 O? 
6 A. That is when I took off my nail polish from 
7 the manicure in April and there was fungus under both 
8 large toes; yes. 
9 Q. Have you had any tests performed to determine 
1 o whether there was nail fungus on your toes? 
11 A. Tests from a medical facility? 
12 Q. Medical providers. 
13 A. Not at that time; no. 
14 Q. Have you since May of 2010 had any tests to 
15 determine whether there was nail fungus on your toes? 
16 A. I specifically did not. I don't know if in 
1 7 their biopsies, or their pursuit to find out what was 
18 going on, if that was done. But to my knowledge I have 
19 not specifically gone out and done that; no. 
2 o Q. Is it fair to say then that no medical 
21 provider has confirmed the presence of nail fungus on 
22 your toes? 
23 A. Yes. 
24 MR. JACOBSON: Object to the form. 











MR. JACOBSON: So, Tracy, you can generally 1 A. Mary Mayben, I believe is her name. And it 
was confirmed by two medical -- the PA's at St. Luke's 
in October and November of 2010 that they specifically 

















explain to him what the personal reason is. 2 
THE WITNESS: Okay. 3 
MR. JACOBSON: And then he is going to make a 4 
determination as to whether or not he thinks he needs to 5 
ask any follow-up questions. 6 
THE WITNESS: Okay. My father and I have beer 7 
estranged for eleven years and he lives right here in 8 
Boise. And we got back in contact in November. And he 9 
needs some major medical help pertaining to his health. 1 o 
So I was not in a position to where I could continue. 11 
Q. (BY MR. WRIGHT) I have just one follow-up 12 
question. And I think I know the answer to this. Has 13 
your father's return and his need for -- I believe you 14 
said major medical help -- created additional stress in 15 
your life? 16 
A. Somewhat, yes. More from the standpoint he 1 7 
has been gone out of my life, and then me losing my 18 
mother last May, based upon his health I don't have a 19 
whole lot of time with him. 2 o 
Q. I understand. I will move on. I have seen in 21 
your medical records a lot of -- well, I wouldn't 2 2 
characterize it as a lot. Several references to 2 3 
possible nail fungus. 2 4 
Do you recall having discussions with any of 2 5 
ESQUIRE SOLUTIONS 
Q. Now, I have seen those medical records. And I 
didn't see that any tests were performed to confirm that 
that was nail fungus. And I think you just testified 
you are not aware of any tests being performed; am I 
right? 
A. To my knowledge, not at that capacity. But I 
have never known that you have had to take a test. Ym 
can see the nail where there is fungus. No disrespect. 
I don't know. 
Q. I'll represent to you that I have seen in your 
medical records that tests were performed to either 
confirm or rule out a diagnosis of nail fungus. And 
those tests came back negative. Do you not recollect 
any of that? 
A. I recollect somewhat of that nature after the 
nail -- I would need to see the date. I believe it 
was -- because of all of the doctors and the process of 
going through different doctors specifically for it at 
that time and everybody had a different opinion as to 
what was going on. And everybody was guessing. Tha 
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1 actually on like tissue. Yeah, they took some tissue 
2 and sent that in. I don't recall -- I believe they 
3 actually did a small nail biopsy. There were several 
4 different procedures done where they were sending it in 
5 for testing. Or I shouldn't say several. There were a 
6 few. 
7 MR. WRIGHT: Could you read back my question'i 
8 (Record read.) 
9 THE WITNESS: Yes, I do. I'm sorry. 
10 Q. (BY MR. WRIGHT) So you.do recall that those 
11 tests came back negative? 
12 A. I recall them telling me that. I never saw 
13 the tests. 
14 Q. Okay. What is your understanding personally 
15 regarding the etiology of the problems you have been 
16 having with your right big toe? 
17 MR. JACOBSON: Do you know what "etiology" 
18 means? 
19 THE WITNESS: I am embarrassed to say I do 
20 not. 
21 MR. JACOBSON: Source or origin. 
22 THE WITNESS: My understanding of where it 
23 came from? Can you rephrase it one more time? 
24 Q. (BY MR. WRIGHT) Sure. What is your 
25 understanding of the source of the problems you have 
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1 been having with your right big toe? 
2 A. Improper sterilization. Or lack of. 
3 Q. And what do you base that understanding on? 
4 A. Much research and contact with multiple people 
5 in the beauty and nail industry. As well as a doctor 
6 that has testified and done extensive research in 
7 multiple cases that had been gone on in California with 
8 nail salons. As well as certain people that have had 
9 nail fungus as a result of pedicures and/or manicures. 
10 Q. What doctor is that that you are referring to? 
11 A. I do not know his name, but we have it on file 
12 and we can get that to you. 
13 MR. JACOBSON: I'll have to take a look and 
14 see. I'm not sure. If we have something obviously 
15 we've give it to you. 
16 Q. (BY MR. WRIGHT) This isn't a doctor who has 
17 examined you personally; is he? 
18 A. No, he has not. 
19 Q. Is this a doctor you have spoken to 
20 personally? 
21 A. By telephone; yes. 
22 Q. You have spoken with him by telephone? 
23 A. Yes, I have. 
24 Q. When did you speak with him by telephone? 
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Q. To the best of your memory. 
A. In 2011. Maybe the summer of 2011. Maybe 
late spring. 
Q. And can you recall the substance of that 
conversation? 
A. In regards to? 
Q. Well, what did you tell him and what did he 
tell you? 
A. I was just asking questions as I was referred 
by a friend who is vice president of, I believe, Sally's 
Beauty Supply chain. One of the larger chains of beaut} 
supplies in southern California. 
Q. What is that friend's name? 
A. Pat Hills. 
Q. Where did -- is that a man or woman? 
A. Man. 
Q. Where does Mr. Hills reside? 
A. I believe in northern California still. 
Q. Northern California is a pretty big place. 
Where in northern California? 
A. I do not know specifically. 
Q. How long have you known Mr. Hills? 
A. Oh, my goodness. Maybe approximately nine or 
ten years. 
Q. So do you have a phone number for Mr. Hills? 
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A. Not on me. But I do have one at home; yes. 
Q. Could you provide that for us, please? 
A. Okay. Yes. 
Q. And speaking of which, previously in your 
deposition you referred several times to certain records 
that you have. Do you recall that? 
A. Exactly what records? 
Q. Your response to several questions was, "I'll 
have to check my records on that." Do you recall those 
answers? 
A. I would have to know which questions. 
Q. Well, let's put it this way. Do you have 
records that you referred to in your -- previously in 
your deposition someplace? 
A. Yes, if you are talking about Nu Skin records. 
As f~r as -- I believe you asked when I met Linda. 
Along those lines, yes. 
Q. Where are those records located? 
A. At my home. 
Q. How long would it take you to gather those 
records and provide them to your attorney? 
A. I can have it to him this next week. I have 
them. I would just have to put them together. 
Q. So you are telling me you can have those to 
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1 A. I believe I can; yes. 1 my memory serv~s me I'm pretty sure that he was the one. 
2 Q. I would like to get those. A week-and-a-half 2 Q. And you said he prescribed this medication --
3 at the latest? 3 we will call it that. We think it may be Clobetasol. 
4 A. What records specifically are you looking for? 4 But we'll just call it medication. 
5 Q. Any records that you have referred to during 5 A. It's a topical that you put on. 
6 your deposition. 6 Q. He prescribed them for flare-ups? 
7 MR. JACOBSON: Counsel, I'll work on that with 7 A. It wasn't specific. The prescription was -- I 
8 her. We'll get you what we have. 8 believe it's a steroid. Initially there was something 
9 Q. (BY MR. WRIGHT) You mentioned a dermatoloQist 9 else prescribed, but it was like an ointment. And that 
1 o by the name of Randall Burr; am I correct? 1 o caused - it wasn't good. And it was greasy. The 
11 A. I may have been mistake. I believe it was 11 Clobetasol is clear and dries right away. 
12 Raymond Burr. 12 Q. I'm sor~ to harp on this. Was it prescribed 
13 Q. I think it is Randall Burr. If he is the one 13 to use when flare-ups occurred? 
14 I am familiar with over in Meridian? 14 A. Yes. If there was a flare-up; yes. 
15 A. Yes. Off of Overland. 15 Q. How often prior to April 19, 2010 did you 
16 Q. Raymond Burr was -- he was Perry Mason. 16 experience psoriasis flare-ups? 
1 7 A. Oh. Sorry. Oh, well. 1 7 A. I do not remember. 
18 MR. JACOBSON: We are in a lawsuit, Counsel. 18 Q. More than a dozen a year? 
19 MR. WRIGHT: I understand how you can get 19 A. Honestly, I couldn't tell you to be exact. 
20 confused. 2 O Q. Would that be -- well, is Clobetasol a 
21 MR. JACOBSON: That's in the record; isn't it? 21 prescription medication? 
22 Q. (BY MR. WRIGHT) And you treated with Dr. Burr 22 A. Yes. 
2 3 prior to April 19, 201 O; am I correct? 2 3 Q. Where did you have your prescriptions for 
2 4 A. I do believe that would be accurate. 24 Clobetasol filled? 



























you sought out Dr. Burr's help prior to April 19, 2010? 1 
A. Not really complaints. They were just making 2 
sure that -- as I stated before I was born and raised in 3 
California. Just lots of sun exposure. Trying to be 4 
diligent about being proactive. 5 
Q. Did you see Dr. Burr prior to April 19, 2010 6 
with regard to any complaints of psoriasis? 7 
A. I don't recall complaining to him about that. 8 
Q. Which doctors have you seen with any psoriatic 9 
complaints? Or psoriasis complaints? 1 O 
A. You know, I do believe -- and it wasn't a 11 
complaint. It was a situation. I believe David 12 
Nielsen, because he was able to write me a prescription 13 
for basic flare-ups. And that was turned over to my 14 
current medical doctor, Terry Ribbens. I don't recall 15 
going to any other doctor complaining about that. 16 
Q. And just to be clear. You saw Dr. David 17 
Nielsen prior to April 19, 2010, regarding psoriasis? 18 
A. He was my general doctor. I didn't go 19 
specifically about that. 2 O 
Q. I understand. But -- 21 
A. But we did have a conversation about it 2 2 
before; yes. 2 3 
Q. And is he the one who prescribed Clobetasol? 2 4 
A. I believe he was. I cannot be positive. As 2 5 
ESQUIRE SOLUTIONS 
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the only one. On Boise Avenue. 
Q. Rite Aid on Boise Avenue? 
A. Yes. 
Q. When you experienced a psoriasis flare-up how 
long would that last? 
A. Just a couple of days. Maybe three days, for 
the most part. 
Q. And were there any sort of precipitating 
factors leading to a flare-up? 
A. Mainly it is irritated by any antibiotics, is 
what I found. It is my belief -- I feel what causes it 
in my pursuit of finding out and talking and researching 
it. So I was able to control it. It can be stress 
triggered. But it was pretty easy to eliminate once I 
got to that point. 
Q. To which point? 
A. When I initially was diagnosed with psoriasis 
the final verdict was, as I stated, from a biopsy. That 
it was psoriasis and there was no cure for it. And I 
don't agree with that. Inasmuch as I never had it. And 
nobody in my family has had it. So it sent me down a 
different venue from medications to natural. 
Q. Do you still use Clobetasol to control 
psoriasis flare-ups? 
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haven't had to use it because I have not have any 1 Q. Do you have an understanding of why the second 
PICC line was inserted? flare-ups. 2 
Q. In how long? 3 A. Yes. Because we found -- through Dr. Otto and 
the Elks Wound Center we were able to do an MRI and it 
showed osteomyelitis all through the right toe. 
A. In several months. 4 
Q. After April 19, 2010 did you experience any 5 
psoriasis flare-ups? 6 Q. Is it your understanding that you were 
A. Yes, I did. 7 diagnosed with osteomyelitis? 
Q. Do you recall how often you experienced these 8 A. Yes. 

















A. At that particular time there were times when 10 A. Dr. Otto via St. Luke's and the MRI; yes. 
it was just continuous in a small degree. One or two 11 Q. Do you know what medications were administered 
marks. Or at the hairline. Specifically, it was at the 12 via that second PICC line? 
hairline. 13 A. Yes. It was Nafcillin. 
Q. You mentioned also one or two marks in other 14 Q. Which is another antibiotic; correct? 
A. It was a massive antibiotic; yes. areas of the body; am I right? 15 
A. Yes. 16 Q. And how long were you -- we'll call it 
taking -- Nafcillin? Q. Where were those other marks? 1 7 
A. Let me see. I had one I recall on the elbow. 18 A. I actually was on that for six weeks, 24 hours 
a day, because they attach a pump to you. So it is 
nonstop. 
I believe on the left elbow. And occasionally one or 19 
two small -- they come up looking initially like a 2 o 
chicken pox. So they are small. And I believe it was 21 Q. And during that six weeks did the condition 
with your toe improve? on my left leg. And it was full-blown one time. I was 22 
almost completely covered with them. 23 A. You know, I can't say really that it did. To 
Q. At some point during your treatment for the 2 4 be honest with you there was so many things as a result 
of the medication that were causing other issues. And toe complaint -- can we call it a toe complaint? 25 
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1 A. Sure. 
2 Q. At some point during your treatment for the 
3 toe complaint you were provided with a PICC line; is 
4 that right? 
5 A. That is correct. 
6 Q. And that PICC line was to facilitate 
7 intravenous administration of antibiotics; is that 
8 right? 
9 A. There was more than one PICC line. So, yes. 
10 But, yes, they were to administer medication. 
11 Q. I want to make sure I'm clear on this. After 
12 April of 2010 you were given a PICC line on two separate 
13 occasions? 
14 A. Yes. There is actually a third one that had 
15 to be put in. But, yes, there were two separate 
16 situations. 
1 7 Q. Do you know why the first one was taken out? 
18 A. Yes. Dr. Mings -- excuse me. Dr. Coffman 
19 from Infectious Disease believed that it was psoriasis 
2 o and not MRSA. 
21 Q. Do you have an understanding of why he made 
22 that determination? 
23 A. Based upon the lab results on my blood and 
2 4 what was coming back. I tested fine for what they were 
2 5 searching for in MRSA. 
ESQUIRE SOLUTIONS 
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1 the toe was still painful. And, in my opinion, I do not 
2 feel that it got any better; no. 
3 Q. After the PICC line, the second PICC line was 
4 removed, did you have any additional treatment for the 
5 toe condition? 
6 A. Yes. 
7 Q. What treatment was that? 
8 A. They surgically went in and cut my bone off 
9 with wire cutters. 
10 Q. And following that surgical procedure did the 
11 toe condition improve? 
12 A. That aspect of ii did. 
13 Q. What aspect is that? 
14 A. I didn't have the pain and the throbbing 
15 because there was no more bone. II had been cut away. 
16 Q. And I take it from your answer that some part 
1 7 of the condition did not improve; am I right? 
18 A. That's correct. 
19 Q. What part did not improve? 
2 o A. Well, my doctor, Dr. Chandler, had always 
21 felt, as well as Dr. Otto, that we were dealing with two 
2 2 different things. One being the fungus. And then the 
2 3 osteomyelitis. So the osteomyelitis, to my knowledge, 
2 4 at least I told myself, was better, because there was no 
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1 Q. Are you still having problems with your right 
2 toe? 
3 A. There are. Yes, as I stated before, it is the 
4 new norm. I'm not too sure what to expect. There are 
5 times where I have pain. I'm not sure if it is just 
6 ghost nerve pain. 
7 Q. Do you mind if I interrupt you? 
8 A. Please. 
9 Q. Before we get too far down the track. Is the 
10 pain that you are experiencing right now in your toe 
11 different or the same as the pain that you were 
12 experiencing prior to the surgical procedure that 
13 removed the bone in your toe? 
14 A. At this point I'm not experiencing any pain 
15 right now. 
16 Q. When you do experience pain in your toe is it 
17 different or the same? 
18 A. There are some similarities. It is nowhere 
19 near the extreme pain that I had gone through. 
20 Q. Now, you were describing the continuing 
21 problems with your toes. Please go ahead. 
22 A. Well, as I stated, it is the new norm. I 
23 don't want to run around being neurotic. Everybody has 
24 a different opinion. And you just kind of have to go 
25 with your gut. There is swelling. Redness. Although, 
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1 it is a lot better. There is no nail bed anymore. It 
2 is permanent disfiguration as far as that goes. But 
3 when that gets better I can put an artificial nail on 
4 it. It is just more from a standpoint of not knowing. 
5 Not being sure if everything has been resolved. 
6 Q. At some point during the last portion of your 
7 deposition you, I believe, mentioned that you are 
8 considering another surgical procedure on your toe. 
9 Do I recall that correctly? 
10 A. In part. Another procedure had been talked 
11 about. And after I talked also with Dr. Ribbens he had 
12 basically -- we don't know what -- it's speculation. 
13 And it is guessing. There is no absolute as to what 
14 they know is wrong. So I didn't want to really go on an 
15 exploratory. 
16 Q. So is it fair to say then that you have no 
17 present intentions of undergoing another surgical 
18 procedure on your toe? 
19 A. That is correct. 
20 Q. In order to evaluate your claim my client is 
21 going to want to see the condition of your toe as it is 
22 right now. I know this may be uncomfortable, but would 
23 you mind if I took a photograph of the condition of your 
24 foot as it is? 
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real pretty. That's fine. 
MR. JACOBSON: That's okay. 
MR. WRIGHT: Let's go off the record. 
(Recess.) 
158 
Q. (BY MR. WRIGHT) Do I recall correctly from 
the previous portion of your deposition that you 
testified you spoke with -- or you think you spoke with 
Stacie Peabody on two, maybe three occasions; is that 
right? 
A. Yes. It was a very long time ago. 
Q. Do you have any specific memory of the 
conversations you had with Ms. Peabody? 
A. You know, one time we talked about the Spa. 
Basically it was just general, "Hi, how are you?" I 
didn't know her that well. 
Q. And by the Spa you mean the Nu Skin product 
Spa? 
A. Yes. Because she has one. 
Q. Did you set her up to buy that Spa? 
A. I helped her, yes. I put her in touch with 
purchasing it; yes. 
Q. And, once again, I just want to make sure I'm 
clear on this so that I don't find out something later. 
Can we say fairly that the details of those 
conversations are something you just don't remember? 
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A. Yes. To be honest with you, it wasn't 
anything that was -- it was just random conversation 
talking to somebody. There was a point where she said 
she didn't believe - I don't remember if she said she 
wasn't using it. Or she didn't -- I don't remember what 
it was. There is a money back guarantee. And I had 
told her there is a money back guarantee. That if you 
are not happy you can get your money back. And she 
said, "I want to return it." So I went and called Nu 
Skin. But it had been past the time that --
Q. The return period? 
A. The return period. So I paid her $200 out of 
my pocket just because I had honored -- in order to 
honor it. It wasn't the company's fault I didn't have 
it right. But she still has the Spa. We never were 
able to connect. 
Q. Ms. Linda Cook, you testified that you met her 
through soccer. Her son's soccer; right? 
A. I believe that to be accurate. 
Q. And at some point you developed a professional 
relationship with Ms. Cook; is that fair? 
A. Professional how? 
Q. I guess in two regards. One, through Nu Skin. 
Would that be fair? 
A. I don't want to be stupid. What exactly are 
800.211.DEPO (3376) 
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1 you asking? 
2 Q. Well, you recommended Nu Skin product line to 
3 Ms. Cook; is that right? 
4 A. I told her what I was using. She asked me. 
5 Q. And then you facilitated her in buying 
6 products from Nu Skin? 
7 A. I gave her a demonstration and she said, "I 
8 would love to have one of these." 
9 Q. And then you, we think, and maybe you'll have 
10 to check your records on this, and I'll let you do that, 
11 we think that you might have received a $50 --
12 A. Yes. And 1 say that because now -- and I 
13 don't know if it was then. But now you have an option 
14 of getting the $50 bonus or applying the towards the 
15 person's volume themselves if that is what they want to 
16 do. 
17 Q. I mean, I guess I would call that sort of 
18 relationship a business relationship. 
19 A. We are friends. We were friends. And it 
20 would have just been that one. And she was able to 
21 purchase her own products at whatever time frame she 
22 wanted or whatever she wanted. I wouldn't really call 
23 it a business relationship. But that is just my 
24 opinion. 
25 Q. And the other one that I am referring to is 
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1 you went to Ms. Cook and had spa services performed by 
2 her. 
3 A. I have had three pedicures with her; yes. 
4 Q. Would you agree with me that that is a 
5 business relationship? 
6 A. I guess. Again, she's a friend. You know how 
7 you refer. You've got friends that do things. You 
8 honor them; yes. 
9 Q. But you did pay Ms. Cook for those services? 
10 A. Yes, I did. 
11 Q. And you testified that you paid Ms. Cook 
12 directly; is that right? 
13 A. I wrote her a check; yes. 
14 Q. Each lime? 
15 A. I don't know. I could have given her cash. 
16 Q. But with regard to the April 19, 2010 pedicure 
17 you wrote a check to Ms. Cook? 
18 A. Yes, I did. 
19 Q. Do you have a copy of that check sometime? 
20 A. I have a carbon copy of the check. 
21 Q. Could you please provide that to your attorney 
22 and make sure we get a copy of that? 
23 MR. JACOBSON: Counsel, I apologize. I 
24 thought we produced that. If not, we'll make sure you 




















































February 1, 2013 
162 
get it. I apologize. That should have been produced. 
MR. WRIGHT: Fair enough. 
Q. (BY MR. WRIGHT) Did you receive a receipt? 
A. No. 
Q. Other than the check? 
A. No. Other than the check, no. 
Q. Do you recall any specific conversations with 
Ms. Cook regarding her relationship to Fingerprints Day 
Spa? 
A. I do not. 
Q. Do you recall any specific conversations with 
any other technician at Fingerprints Day Spa regarding 
their relationship with Fingerprints Day Spa? 
A. I guess I need to ask you exactly the context 
of that. 
Q. Really, any conversations whatsoever with any 
technician there about their relationship with the spa 
in general. 
A. No. Not with the spa in general. 
Q. How about with Ms. Peabody specifically? 
A. You know, I don't recall exactly. I have to 
be honest with you. I'm sure there were conversations. 
I know when I worked for Albertsons we talked about --
you know, I'm not trying to be glib. I'm just trying to 
be honest. 
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Q. I appreciate that. If that is your answer 
that is a fair answer. 
A. Basically, no conversations. 
Q. Has any physician who has treated you 
personally rendered any opinion that your treatment at 
Fingerprints Day Spa is the source of the problems you 
have been having with your toe? 
A. I had one physician state that; yes. 
Q. Who would that physician be? 
A. That would be Dr. Chandler. 
Q. Would that be reflected in the medical 
records? 
A. I believe it was. But I cannot be absolute. 
I haven't sat down and gone through all of them. 
Q. Now, I want to be perfectly clear. I am 
asking not whether you had a conversation about your 
pedicure and the toe concurrently. I'm asking whether 
any physician has said, "I believe, and ii is my 
opinion, that your toe, the condition of it right now, 
is a result of the pedicure you received at Fingerprints 
Day Spa"? 
A. That was not his exact verbiage. But, yes, he 
did state, as a matter of fact, that the condition 
couldn't be caused by anything but that. 
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1 have. 
2 MR. JACOBSON: Tracy, I just have a couple of 
3 questions for you. 
4 
5 EXAMINATION 
6 QUESTIONS BY MR. JACOBSON: 
7 Q. In terms of the date of the incident do you 
8 recall when your appointment was that day at 
9 Fingerprints? 
10 A. I believe it was like mid to late morning. 
11 10:00, 11 :OO, maybe. To the best of my recollection, it 
12 was before noon. I want to say that would have been m1 
13 normal time frame. I cannot be absolute. But to the 
14 best of my recollection I want to say 10:00. Maybe 
15 11:00. 
16 Q. What time did you arrive at Fingerprints for 
17 your appointment? 
18 A. I usually tried to be at least five minutes 
19 early. I don't have an exact time. 
20 Q. Were you about five minutes early that 
21 morning? 
22 A. I would like to believe so. 
23 Q. When you arrived at Fingerprints Day Spa on 
24 the day of the incident do you recall what Ms. Cook was 
25 doing? 
165 
1 A. I believe she said, "Hi, Tracy, I'll be with 
2 you in a minute." And went over to her station where 
3 she does nails. And whether or not she was cleaning up 
4 her desk, her work station, or writing in her 
5 appointment book, I don't remember. I just remember she 
6 was over there. I don't even remember if she had a 
7 client that was just leaving at that time. I just 
8 remember I sat there in the little waiting area real 
9 briefly. It wasn't long. 
10 Q. You had said you weren't sure whether there 
11 was a client there or not. Do you have any recollection 
12 as to whether you were the first client Ms. Cook 
13 serviced that morning or not? 
14 A. I have no idea if I was or was not. 
15 Q. Do you recall what you saw Ms. Cook doing 
16 prior to her giving you the pedicure on the date of the 
17 incident? 
18 A. As far as? There is two different areas. As 
19 far as what she was doing? Again, I want to be 
20 absolute. Like I said, there is the area -- there is 
21 the hair portion, the nail portion. the wailing room, 
22 and you go downstairs for the pedicures. I believe --
23 Q. Did you see Ms. Cook disinfect any equipment 
24 that she used during the course of the pedicure prior to 
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A. Usually -- my recollection is that the tools 
sit in like a glass or something with some type of -- if 
I remember correctly it was like a blue color. A glass 
or something of that nature where you just put --
Q. So the tools were in there. Do you know what 
the liquid was? 
A. No. 
Q. What about the basin your feet were in? Did 
you see her disinfect the basin? 
A. No, I didn't. 
Q. Did you smell any disinfectant in the air? 
A. No, I did not. 
Q. Did you see any disinfectant around in the 
spa? 
A. No, I did not. 
Q. Tracy, I'm handing you what has been marked 
for identification as Deposition Exhibit No. 5. This is 
the letter from Dr. Wyatt to Dr. Ader that you were 
asked about previously in your deposition. I believe 
you indicated when you were asked about this letter that 
you had not seen this specific letter before. Is that 
right? 
A. That's correct. 
Q. Did you have any conversations with Dr. Ader 
regarding your visit to Dr. Wyatt after that visit 
occurred? 
A. After this visit? 
Q. Yes. 
A. Did I talk to Dr. Ader about Casi Wyatt after 
this visit? 
Q. Yes. 
A. I have only talked to Dr. Ader once when I 
went in and had him evaluate. 
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Q. Did Dr. Ader ever make any comments or express 
any opinion to you about what Dr. Wyatt said in relation 
of her examination of you? 
A. He felt that ii was inaccurate and was 
confused as to why she was pursuing psoriatic arthritis. 
That ii was obvious to him that I did not have any 
arthritis. Let alone psoriatic arthritis. That it is 
not specific of one joint. And then he had me -- I 
showed him how limber I was. He checked my other joints 
and there was no indication whatsoever of any stiffness, 
swelling or inability to do anything. And that I could 
even still do the splits. He wasn't sure why she was 
going down that avenue. 
MR. JACOBSON: I don't have any other 
questions at this lime. 
Ill 
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1 FURTHER EXAMINATION 
2 QUESTIONS BY MR. WRIGHT: 
3 Q. Wouldn't it be fair to say that you don't know 
4 one way or the other whether Ms. Cook sterilized her 
5 utensils or the foot basin prior to the 4-19-10 
6 pedicure? 
7 A. That is correct. 
8 MR. JACOBSON: Object to the form. 
9 Q. (BY MR. WRIGHT) You can answer. 
10 A. I did not see. I have no idea of knowing 
11 whether she did or not. That is correct. 
12 MR. WRIGHT: Thank you. 
13 (Deposition concluded at 2:28 p.m.) 
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I, MONICA M. ARCHULETA, CSR No. 471, Certified 
Shorthand Reporter. certify: 
That the foregoing proceedings were taken 
before me at the time and place therein set forth, at 
which time the witness was put under oath by me; 
That the testimony and all objections made were 
recorded stenographically by me and transcribed by me or 
under my direction; 
That the foregoing is a true and correct record 
of all testimony given, to the best of my ability; 
I further certify that I am not a relative or 
employee of any attorney or party, nor am I financially 
interested in the action. 
IN WITNESS WHEREOF, I set my hand and seal this 
5th day of February, 2013. 
MONICA M. ARCHULETA, CSR 
Notary Public 
P.O. Box 2636 
Boise, Idaho 83701-2636 
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surfaces in 1 O minules at 20' C. A 1 :32 dilution is effective against M tuber-
culosis on hard, inanimate surfaces in 10 minutes at 20' C. Remove heavy 
soil or gross filth and thoroughly dean surfaces. 
When tested by the EPA-approved Dilution Method the HIV-1 (AIDS) virus was 
completely inactivated by a 1 :32 solulion in 10 minutes at 25' C. 
PRECAUTIONARY STATEMENTS 
HAZARD TO HUMANS AND DOMESTIC ANIMALS 
WARNING: causes substantial bu1 temporary eye injury. Do not get in eyes 
or on dothing. Wear protective eyewear (goggles, face shield or safety glass-
es). Harmful if swallowed. Avoid prolonged skin contact. Wash thoroughly 
with soap and water after handling. Remove contaminated dothing and wash 
clothing before reuse. 
STORAGE AND DISPOSAL 
Do not contaminate water, food or feed by storage or disposal. 
Pesticide Storage: Store only in original container away from heat or open 
flame. Keep container closed when not in use. Keep ou1 of reach of children. 
Pesticide Disposal: This germicide, its solutions or rinsing from empty con-
tainers should be disposed of in a toilet or service sink served by a sanitary 
sewer or in a landfill approved for pesticides. 
Container Disposal: Triple rinse and deposit in a waste container for incin-
eration or burial in a landfill approved for pesticide containers. 
KJLLS HIV (AIDS VIRUS) ON PRECLEANED ENVIRONMENTAL SURFACES/ 
OBJECTS PREVIOUSLY SOILED WITH BLOOD/BODY FLUIDS in health care set-
tings or other settings in which there is an expected likelihood of soiling of 
inanimate surfaces/objects with blood or body fluids, and in which the sur-
faces/objects likely to be soiled with blood or body fluids can be associated 
with the potential for transmission of human immunodeficiency virus Type 1 
(HIV-1) (associated with AIDS). 
SPECIAL INSTRUCTIONS FOR CLEANING AND DECONTAMINATION AGAINST 
HIV (AIDS VIRUS) 
OF SURFACES/OBJECTS SOILED WITH BLOOD AND BODY FLUIDS 
Personal Protection: Disposable latex or vinyl gloves, gowns, masks and/or 
eye coverings as appropriate must be worn during all cleaning and deconta-
mination procedures of blood and other body fluids. 
Cleaning Procedures: Blood and other body fluids must be thoroughly 
cleaned from surfaces and objects before applying disinfectant 
Disinfectant Use and Contact Time: Effective against HIV-1 (AIDS virus) on 
hard non-porous surfaces/objects in the presence of organic soil (e.g 5% 
blood serum). Prepare disinfectant by mixing one part Let's Touch® to 32 
parts water. Leave surfaces wet for 10 minules. 
Disposal of Infectious Material: Blood and other fluids should be aulo-
claved and disposed of according to Federal, State and local regulations for 
infectious waste disposal. 
4-Boz bk rev 8/04 
Manufactured by: RBR Productions lnc./lsabel Cristina 
P.O. BOX 3599, Teaneck, NJ 07666 
Tel: (800) 247-4130 (outside NJ)• (201) 498-1044 (in NJ) 
WARNING • First Aid 
If in eyes: Hold eye open and rinse slowly and gently with water for 
15-20 minutes. Remove contact lenses, if present, after the first 5 min-
utes, then continue rinsing. Call a poison control center or doctor for 
treatment advice. 
If on skin or clothing: Take off contaminated clothing. Rinse 
skin immediately with plenty of water for 15-20 minutes. Call a 
poison control center or doctor for treatment advice. 
If swallowed: Call a poison control center immediately for treatment 
advice. Have person sip a glass of water if able to swallow. Do not 
induce vomiting unless told to do so by the poison control center or 
doctor. Do not give anything by mouth to an unconscious person. 
POISON CONTROL HOTLINE 800-222-1222 for emergency 
medical treatment info. Have product label available 
PEEL OFF THIS PANEL FOR ADDITIONAL INFORMATION 
AND PRECAUTIONARY STATEMENTS 
LET'S TOUCH® 
LET'S TOUCH® Is a hospital and tuberculocidal disinfectant concentrate 
especially formulated for the beauly care profession. It provides broad spec-
trum protection: bactericidal, fungicidal, virucidal, staphylocidal, 
pseudomonacidal, tuberculocidal, and prevents cross contamination from all 
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metal salon instruments when used as directed. Use it to disinfect all pre-
cleaned metal salon instruments including manicurist nippers and cuticle 
pushers, shears and metal skin care instruments. Lers Touch® does not rust 
or dull quality metal instruments, is pH buffered, and is biodegradable. 
DIRECTIONS FOR USE 
It is a violation of Federal Law to use this product in a manner inconsistent 
with its labeling. Before immersion in Let's Touch®, all instruments and 
devices must be thoroughly cleaned to remove excess dirt, rinsed and rough 
dried. The removal of heavy soils and the cleaning of all surfaces prior to 
application of this product is required. When using Let's Touch® for the first 
time, thoroughly clean and rinse trays and containers in order to remove any 
residues. Mixing Let's Touch® in a container which had another disinfectant 
in it can cause a brown gel-like substance to form. If this happens, thorough-
ly clean and rinse all contaminated instruments, trays or containers and 
remix Let's Touch®. 
Use one part Let's Touch® to 32 parts water for disinfection of precleaned 
metal instruments and equipment Let's Touch® is distributed in concentrat-
ed form in Twin-Neck containers and in 1 oz. bottles. 





112 fl. oz. 
1 Quart 
(32oz.) 








4 fl. oz. or 
4 bottles 
Always add 1 bottle or 1 oz. of Let's Touch® to every 32 fl. oz. of water. 
When using the Twin-Neck container, squeeze the bottle until the easy-
measure reservoir is filled to the desired amount. 
DIRECTIONS FOR MIXING WITH THE MANICURIST AND HAIR STYLIST 
SYSTEMS 
Manicurist System 
1. Rll the tall plastic mixing jar to the 32 oz. Rll Line with water. 
2. Add 1 oz. of Let's Touch® (1 Bottle). cap & mix by turning upside down a 
few times. 
3. Pour the mixed solution into the glass manicurist jar to the suggested 
use level line. 
4 Store the remaining solution until needed. 
Hairstylist System 
1. Remove the plunger mechanism. 
2. Rll the glass jar to the 32 oz. RU Line with water. 
3. Add 1 oz. of Let's Touch® (1 Bottle). 
Mix solution by replacing plunger and moving 1t up and down. 
Always leave instruments in Let's Touch® solution at all times and overnight 
for storage. Replace solution daily, or earlier if cloudy or dirty. 
FOR INSTRUMENT DISINFECTION: After deaning instruments. place articles in 
Lets Touch® solution for ten minutes. 
NOTE: Articles must be fully submerged in solution at all times. 
FOR METAL INSTRUMENT STORAGE: A solution of one part Let's Touch® to 
32 parts water (see above for mixing instructions) does not rust or dull, and 
does not stain or otherwise attack metal instruments such as quality salon 
shears, manicurist and skin care implments. The solution may be used for 
prolonged (overnight) storage of all but non-metal instruments, plastic or 
rubber items. 
LET'S TOUCH® IS A COMPLETE PRODUCT. DO NOT MIX WITH OTHER CHEM-
ICALS. Use only as directed. If frozen, thaw and remix before use. 
Let's Touch® is recommended for use in salons, hospitals, dental offices or 
other facilities requiring disinfection of metal instruments. 
FOR HOSPITAL AND DENTAL OFACE USE: Let's Touch® is a concentrated dis-
infectant to be used at a 1 :32 dilution with wate"r for cold 
decontamination/disinfection of precleaned equipment For disinfection 
immerse instruments for 10 minutes. 
This product is not to be used as a terminal sterilant/high level disin-
fectant on any surface or instrument that (1) is introduced with the 
bloodstream or normal sterile areas of the body, or (2) contacts intact 
mucous membranes but which does not ordinarily penetrate the blood 
barrier or otherwise enter normally sterile areas of the body. This prod-
uct may be used to preclean or decontaminate critical or semi-critical 
medical devices prior to sterilization or high level disinfection. 
The 1 :32 dilution kills pathogenic bacteria and fungi such as S. Aureus, S. 
cholersuis, Ps. aeruginosa, M tuberculosis (effective in 10 minutes at 20" C), 
and C. albicans. Let's Touch® is virucidal against Influenza A2 (Hong Kong), 





STATE OF IDAHO 
BUREAU OF OCCUPATlONJ\L LICENSES 
To be picked up 
James r:. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 e. franklin Road, Suite 110 
Meridian, Idaho 83642 
May 3, 2013 
Re: Subpoena Duces Tccum dated April I I, 2013 in the case of Tra<.:y Sales. 
individually v. Stacie Peabody, individually and boing business under 1he 
assumed name ofFingerpri nfs Day .Siw; and .Linda Cook, .liulividually. 
Dear Mr. .Jacobson: 
71lfl \\ Staie St 
Bili~c. ld:th11 S,1702 
(20:.i) :;;.1 . .;2.~:; 
F:\X (21181 .134-39·15 
E-:\lail !!~Lih••J. iuat1!'·EVl 
\\\:hsitc fil\\\.lli~L1d:tl1n~t~ 
Accompanying. in response to the above referenced subpoena duces tccum issued 
to the Records Custodian, I claho Bureau of Occupational Licenses (I BO L). are the 
following: 
Copies of one-hundred twenty-six ( 126) pages of documents, which consti lute 
IBOL 's licensure, inspection and discipline files. These are the records 
maintained in lBOL..:s Jiles that are responsive to the command f.(.)r production or 
inspection set forth il1 the subpoena duces tecum. 
You will note th<1t this office has redacted certain confidential information such as 
a social security number, federal tax identification number and bank checking account 
number. Such confidential information may be protected from disclosure by applicable 
federal and state laws and court rules, and if needed for your case shoulq be obtained 
directly from the defondants. Unless I hear from you to the contrary I will assume this 
response satisfies the command of the subpoena and that no further action is required or 
1130L ol'ficials as a response. 
Enclosure: Documents as indicnted 




INSPECTIONS OF FINGER PRINTS, CS-6091 
2007 - PRESENT 
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STATE OF IDAHO 
DEPARTMENT OF SELP-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3/11/1998 Inspection Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE, ID, 83706 
Item I Item 
I Premises 
u. Shull be open to inspection during business hours to agents of the 
Bua rd. 
b. Shall be separated frofn living areas by substantial walls and/or 
closable doors. 
e. Shall be 111ai111ained in an ord1.:rly manner. 
cl. Shall be healed, lighted, & ventilated so as to be safe & 
comfortable to 1hc operators & pa1rons. 
2 Floors, Walls and Ceilings 
a. Floors shall he kepi clc:1n and in good repair al all limes. 
b. Walls shall be kept clean and in good repair at all times. 
e. Ceilings shall be kept clean and in good repair at all 
times.furniture, and all other fixtures 
d. Furniture shall be kept clean and in good repair at all times. 
e. All other fixtures shall be kept cle;m and in good repair at all times. 
3 Instrument Cleaning 
a. All instruments used shall be thoroughly cleaned prior to storng.:. I 
4 Instrument Sanitizing 
a. All instrnments shall be sanitized a tier cleaning & prior to use. 
with :1n EP/\ sanitizing agent. 
b. Ewry precaution shall be taken to prcvcm the transfer of disease-
causing pathogens. 
5 Towels 
a. Clean towels shall be used for each patron. 
b. t\ clean paper or cloth neckband shall provide a sanitary barrier 
between a patron's neck & cape. 
c. Paper towels&. paper ncckstrips shall be disposed of a lier one (I) 
use. 
(j Storage of E1111ipment 
a. All instnunents shall be stored in clean & dosed containment after 
sanitizing. 
b. All towels shall be stored in clean & closed containmi:nt after 
sani1izi11g. 
c. All linens shall be stored in clean & closed containment after 
sanitizing. 
7 Dispensers 
a. All solutions&. compounds shall be maintained & dispensed in a 
sanitary manner. 
b. All single-use applicators shall be disposed of after one (I) use. 
c. All hulk & multi-use solt11ions & compounds shtill be maintained 
free or foreign conrnminarcs. 
R1111 Time: 411912013 12:44:29 Plvf 
!'age I <~(3 
*CS-6091* 
Inspection No. 20070724 
7/18/2007 I I Shoo Phone No: 11208 384-9908 
100 I I Investigator: I !Kevin Malveaux 
lgoff - 09/01/2011: 008 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 
Licensee Agent 
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STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3/11/1998 Inspection Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE. ID, 83706 
Item I Item 
8 Uniforms 
a. All clothing worn by opcrntors shall be clean I b. All clothing worn by operators shall be washable 
9 W:1tcr Supply 
a. Water supplies shall be from an appro\'ed source. 
b. Sufficient basins available 
c. Mot and cold running water, & approved drainage systems 
cl. Soap shall be conveniently located within the work area 
c. Single-use towels shall be conveniently locutcd within the work 
area 
f. Every operator mid/or student shall wash their hnnds prior to 
providing service to any patron. 
Ill Toilet Facilities 
"· 
No adequate or convenient toilet facilities 
h. Ko hot and cold nmning water, basin or approved disposal system 
c. No soap 
d. No single use towels 
e. Failure to maintain clean or sanitary condition 
11 Snfcty 
n. A clearly idcntifinblc first-nid kit must be rcndily accessible on the 
premises. 
b. No animals are ;illowcd in shops or schools. 
l2 Certificates 
a. A cu1Tcnt establishment license shall be conspicuously displayed in 
the work area. 
b. Establishments must be under the direct supervision ora licensed 
operator. 
c. Valid operator liccnsc(s) shall be conspicuously displayed in lhe 
work are<1. 
d. /\copy of 1he sanitary mies shall be conspicuously displayed in the 
work area. 
e. A valid classificntion card shall be conspicuously displayt~cl in the 
work area. 
13 Licenses 
n. No establishment license I 
R1111 Time: 4119/2013 12:44:29 PM 
Page 2 of3 
*CS=6091* 
Inspection No.20070724 
7/18/2007 I I Shoo Phone No: 11208 384-9908 
100 I I Investigator: I !Kevin Malveaux 
lgoff- 09101/2011: 006 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 
Licensee Agent 
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STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS-6091 I I 3/11/1998 Inspection Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE. ID. 83706 
Item I Item 
b. No personal opcmto1,s license 
c. Not conspicuously displayed 
*CSa.6091 * 
Inspection No. 20070724 
7/18/2007 I I Shop Phone No: 11208 384-9908 
100 I I Investigator: I !Kevin Malveaux 
lgoff - 09/01/2011: 006 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Dch1il ;\;otcs Weigh I Points Off 
Totals for Inspection----> JOO 0 
~frading - 'A' for a score of90 through t 00; 'B' for a score of80 through 89; nnd 'C' for a score of79 or below. The 'C' classilicalion dcnorcs unacceptable 
·onditions. Required improvements must be demonstrated within thirty (30) days for continued operation. These inspection requirements arc in accord with 
he laws of the State of Idaho and the mies of the IDAHO 130/\RD OF COSMETOLOGY. 
Remarks: NT-244 l/l/08,NT-234462 1/21108. NT-745 10114107. EST-233984 9.'14108 
R1111 Time: 411912013 12:44:29 PM 
Page 3 of3 Licensee Agent 
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STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
*CS=6091* 
Inspection No. 2009 I 223 
CS-6091 I I 3/11/1998 Inspection Date: 12/23/2009 I I Shop Phone No: 11208 364-9908 
FINGER PRINTS Final Score: 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: 
BOISE, ID. 83706 
Ilem I Item 
I Premises 
I. All shops and schools shall he open to inspection duiing business 
hours to authorized 
agents or the 
2 Floors, Walls and Ceilings 
I. Floors. walls, ceilings, furniture, and all other fixtures shall be kept 
clean and in good repair m 
3 Instrument Cleaning 
I. All instnnnents used by operators shall be thoroughly cleaned arter 
each use 
and prior to storage an 
4 Instrument Sanitizing 
I. All instnuncms used by operators shall be sanitized after cleaning 
and 
prior to use on each patron. 
s Towels 
I. Clean towels shall be used for each patron. A clean paper or cloth 
neckband shall be used 
to provide 
6 Storage of Equipment 
I. /\II instruments, towel~. and linens shall be stored in clean, closed 
cabinets, drawers, and/or conta 
7 Dispensers 
I. All solutions and/or compoum.ls shall be clearly labeled. 
maintained, and dispensed in 
a sanitary man 
8 Uniforms 
I. All clothing wom hy operators shall be clean and washable. 
9 Waler Supply 
I. Wnrcr supplies shall be from an approved source. Sufficient basins 
with hot and 
cold running \\';lier, 
JO Toilet Facilities 
I. Clean, adequate and convenient toilet f11cilities, localed and 
accessible from 
within the building wh 
II Sarcty 
I. Each shop and school shall have :1 clearly iclcntifiablc lirst-aid kit 
readily accessible on the 
premi 
R 1111 Time: .J/l 9/2fJ/ 3 12:44:00 PiH 
I 
I 
95 I I Investigator: I IWarren Schiffer 
11112141 
lgoff - 09/01/2011: 006 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Off 








STATE OF IDAHO 
DEPARTMENT OF SELF-GOVERNING AGENClES 
BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD 01; COSMETOLOGY 
CS-6091 I I 311111998 Inspection Date: 
FINGER PRINTS Final Score: 
STACIE PEABODY Comrnenls: 
1414 BROADWAY 
Noles: 
BOISE. ID, 83706 
Item I Item I 
12 Licenses anti Certificates 
*CS=6091* 
Inspection No. 20091223 
12/23/2009 I I Shop Phone No: 11208 384-9908 
95 I I Investigator: I !Warren Schiffer 
11112141 
lgoff • 09/01/2011: 008 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Notes Weight Points Orf 
I. All shops and schools must be licensed prior to their operation and I Not conspicuous 2 
must be under the direct supervi 
Totals for Inspection----> JOO 5 
irading · 'i\' for a score of90 through 100; '13' for a score of SO ihrough 89: and 'C' for a score of79 or below. The 'C' ch1ssilieation dcnoles unacceptable 
·omlitions. Required improvements must be dcmonsiratcd within thirty (30) clays for continued operation. These inspection rcquiremcn1s arc in accord with 
he laws of the State of Idaho and the rules <.>fthe IDAHO BOARD OF COSMETOLOGY. 
Remarks: 
ll1111 Time: 411912013 12:44:00 PM 
Pt1.1,1e 2 of 2 Licensee Al!cnt 
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' 
IDAHO BUREAU OF OCCUPATIONAL LICENSES 
BARBER AND BEAUTY SHOP AND SCHOOL INSPECTION FORM 
IDAPA 24.04.01.800 AND 24.02.01.550 WEIGHT POINTS OFF 
01. Premises. All shops and schools shall be open to inspection during business hours to authorized agents 
of the Cosmetology/Barber Boards. Shops and schools must be separated from living areas by substantial 
walls and/or closable doors. All shops and schools must be maintained in an orderly manner and shall be 
heated, lighted, and ventilated so as to be safe and comfortable to the operators and patrons ..................................... 5 
02. Floors, Walls, and Ceilings. Floors, walls, ceilings, furniture, and all other fixtures shall be kept clean 
and in good repair at all times ........................................................................................................................................ 5 
03. Instrument Cleaning. All instruments used by operators shall be thoroughly cleaned after each use and 
prior to storage and/or sanitation .................................................................................................................................. 15 
04. Instrument Sanitation. All Instruments used by operators shall be sanitized after cleaning and prior to 
use on each patron, with a sanitizing agent registered by the Environmental Protection Agency as Hospital 
Grade or better. Every precaution shall be taken to prevent the transfer of disease-causing pathogens from 
person to person .......................................................................................................................................................... 15 
05. Towels. Clean towels shall be used for each patron. A clean paper or cloth neckband shall be used to 
provide a sanitary barrier which shall be maintained between each patron's neck and ail multi-use capes. 
Paper towels and paper neck-strip shall be disposed of after one (1) use ..................................................................... 5 
06. Storage of Equipment. All instruments, towels, and linens shall be stored in clean, closed cabinets, 
drawers, and/or containers after they are cleaned and sanitized ................................................................................... 5 
07. Dispensers. All solutions and/or compounds shall be clearly labeled, maintained, and dispensed In a 
sanitary manner. All single-use applicators shall be disposed of after one (1) use. Paraffin, waxes and all 
other solutions and/or compounds shall be maintained free of any foreign contaminants .............................................. 5 
08. Uniforms. All clothing worn by operators shall be clean and washable ................................................................... 5 
09. Water Supply. Water supplies shall be from an approved source. Sufficient basins with hot and cold 
running water, approved drainage systems, soap and single-use towels shall be conveniently located within 
the work area. Every operator and/or student shall wash their hands prior lo providing service to any patron ............ 10 
10. Toilet Facilities. Clean, adequate and convenient toilet facilities, located and accessible from within the 
building where the shop or school is located, shall be available for use by operators and patrons. A basin 
with hot and cold running water, approved drainage systems, soap and single-use towels shall be provided 
within said facilities ....................................................................................................................................................... 1 O 
11. Safety. Each shop and school shall have a clearly identifiable first-aid kit readily accessible on the 
premises. No animals are allowed in shops or schools except those animals trained to provide service to the 
physically impaired ......................................................................................................................................................... 5 
12. Licenses and Certificates. All shops and schools must be licensed prior to their operation and must be 
under the direct supervision of a licensed operator. A current shop and/or school license, valid operator 
license(s) or permit(s), a copy of these rules, and a valid classification card shall be conspicuously displayed 
in the work area of each shop and/or school for the information of operators, Board agents, ancj the public in 
general ............................................... , ........................................................................................................................ 15 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@iilawidaho.com 
Attorneys for Plaintiff 
No. ___ Fiii::n--i-r-----
A.M. #1L~~. 9;21S= 
JUL 0 2 2013 
CHRISTOPHER D. RICH, Clerk 
By CHELSIE PINKSTON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
Case No. CV PI 1206516 
PLAINTIFF'S MOTION TO STRIKE 
COMES NOW the above-named Plaintiff, Tracy Sales, by and through her 
counsel of record, Jacobson & Jacobson, PLLC, and hereby moves this Court to strike 
Exhibit B to the Affidavit of Tract L. Wright in support of Defendants' Stacie Peabody 
and Fingerprints Day Spa's Motion to Strike the Disclosure of Doug Schoon, and for 
Summary Judgment Re: Count I - Negligence. As counsel for Defendants, Mr. Wright is 
not competent to testify (1) as a medical expert or (2) as to the nature, contents, and 
meaning of Plaintiffs medical records. See I.R.E. 702. Defendants' counsel should not 
PLAINTIFF'S MOTION TO STRIKE - Page 1 
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be permitted to introduce into evidence Plaintiff's medical records or testify as to their 
meaning and effect. 
DATED this the 2nd day of July, 2013. 
JACOBSON & JACOBSON, PLLC 
By~ 
JameSi.iaCobson 
Attorney for Plaintiff 
PLAINTIFF'S MOTION TO STRIKE - Page 2 
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• -I • ' 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of July, 2013, a true and correct copy of 
the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
Attorney for Defendant, Linda Cook 
JXl U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 529-0005 
f.Xt U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
Jx:l U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
-~~ 
AFFIDAVIT OF JAMES F. JACOBSON IN OPPOSITION TO DEFENDANT'S SECOND 
MOTION FOR SUMMARY JUDGMENT AND MOTION TO STRIKE - Page 3 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@jilawidaho.com 
Email: bob@iilawidaho.com 
Attorneys for Plaintiff 
NO. ________ ...__ _ 
FILED 
A.M. ____ ,P.M. Uc10 
JUL 0 2 2013 
CHRISTOPHER D. RICH, Clerk 
By CHELSIE PINKSTON 
D~PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV PI 1206516 
AFFIDAVIT OF JAMES F. 
JACOBSON IN OPPOSITION TO 
DEFENDANT'S SECOND MOTION 
FOR SUMMARY JUDGMENT AND 
MOTION TO STRIKE 
JAMES F. JACOBSON, being first duly sworn deposes and says upon oath: 
1. That he is an attorney for Plaintiff in the above-entitled action, and that he 
is competent to testify as to the matters contained herein. This affidavit is submitted in 
opposition to Defendant's Second Motion for Summary Judgment and Motion to Strike. 
AFFIDAVIT OF JAMES F. JACOBSON IN OPPOSITION TO DEFENDANT'S SECOND 
MOTION FOR SUMMARY JUDGMENT AND MOTION TO STRIKE - Page 1 
.;M 
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2. That attached hereto as Exhibit A is true and correct copy of the 
deposition of Stacie Peabody taken in this action on March 27, 2013. 
3. That attached hereto as Exhibit B are true and correct copies of inspection 
reports pertaining to Stacie Peabody and Fingerprints Day Spa that were produced 
pursuant to my subpoena in this action to the records custodian of the Idaho State Bureau 
of Occupational Licenses. 
FURTHER, your Affiant sayeth naught. 
SUBSCRIBED AND SWORN to before me this ~day of July, 
2013. 
AFFIDAVIT OF JAMES F. JACOBSON IN OPPOSITION TO DEFENDANT'S SECOND 
MOTION FOR SUMMARY JUDGMENT AND MOTION TO STRIKE - Page 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of July, 2013, a true and correct copy 
of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright [)(J U.S. Mail, postage prepaid 
Carey Perkins, LLP [ ] Hand-Delivered 
Capitol Park Plaza [ ] Overnight Mail 
300 N. 6th Street, Ste. 200 [ ] Facsimile (208) 529-0005 f.Xl Email: 
P. 0. Box 519 dwknotts@careynerkins.com 
Boise, ID 83701 tlwrigl!t@carey12erkins.com 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane [)(] U.S. Mail, postage prepaid 
Boise, ID 83706 [ ] Hand-Delivered 
Attorney for Defendant, Linda Cook [ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
Margalit Z. Ryan ~ Email: jeff@heinemanlaw.com 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 D<J U.S. Mail, postage prepaid 
Attorney for Defendant, Linda Cook [ ] Hand-Delivered [ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
(X] Email: 
AFFIDAVIT OF JAMES F. JACOBSON IN OPPOSITION TO DEFENDANT'S SECOND 
MOTION FOR SUMMARY JUDGMENT AND MOTION TO STRIKE - Page 3 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. Case No. CV PI 1206516 
STACIE PEABODY, individually 
and doing business under the 
assumed name of FINGERPRINTS 
DAY SPA; and LINDA COOK, ·) 
individually; 
Defendants. 
DEPOSITION OF STACIE PEABODY 
MARCH 27, 2013 
REPORTED BY: 
EMILY L. NORD, CSR No. 695, RPR 
Notary Public 
-·--·-
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Stacie Peabody 3/27/2013 
Page 2 Page 4 
I THE DEPOSITION OF STACIE PEABODY was taken on 1 STACIE PEABODY, 
2 behalf of the Plaintiff at the offices of Carey Perkins, 2 first duly sworn to tell the truth relating to said 
3 LLP, Capitol Park Plaza, 300 N. 6th Street, Suite 200, 3 cause, testified as follows: 
4 Boise, Idaho, commencing at 9: 11 a.m. on Wednesday, 4 
5 March 27, 2013, before Emily L. Nord, Certified 5 MR. JACOBSON: Let the record reflect this is 
6 Shorthand Reporter and Notary Public within and for the 6 the time and place pursuant to notice for the talcing of 
7 State ofldaho, in the above-entitled matter. 7 the deposition of Stacie Peabody, pursuant to the Idaho 
8 8 Rules of Civil Procedure. 
9 APPEARANCES 9 
IO 10 EXAMINATION 
11 For the Plaintiff Tracy Sales: 11 QUESTIONS BY MR. JACOBSON: 
12 Jacobson & Jacobson, PLLC 12 Q. Ms. Peabody, have you ever had your deposition 
13 BY MR. JAMES F. JACOBSON 13 taken before? 
14 660 E. Franklin Road, Suite 110 14 A. No, sir. 
15 Meridian, ID 83642 15 Q. I am sure that your attorney has oriented you, 
16 16 to some degree, as to what this process is going to be 
17 For the Defendant Stacie Peabody and Fingerprints Day Spa'. 17 like. Let me go over -- which is a very basic, standard 
18 Carey Perkins, LLP 18 thing -- some rules and procedures that will help to 
19 BY MR. TRACY L. WRIGHT 19 make this process as smooth as possible. 
20 Capitol Park Plaza 20 During the course of the deposition, the court 
21 300 N. 6th Street, Suite 200 21 reporter will be taking down what we say, my questions 
22 P.O. Box 519 22 and your answers to those. 
23 Boise, ID 83701 23 A. Okay. 
24 24 Q. If there is a question that you don't 
25 Also Present: Tracy Sales; Marc Bybee, intern 25 understand, if you would let me know, and then I can 
Page 3 Page 5 
l INDEX l either restate or rephrase or repeat the question in a 
2 2 way that helps you to better understand that. Is that 
3 TESTIMONY OF STACIE PEABODY PAGE 3 okay? 
4 Examination by Mr. Jacobson 4 4 A. Absolutely. 
5 5 Q. In responding to my questions, you'll want to 
6 6 use audible words, such as yes and no, as opposed to 
7 7 sounds or gestures; which, while we typically use those 
8 8 when we converse, are very difficult for the court 
9 9 reporter to take down or create a record that's unclear. 
10 EXHIBITS 10 Is that okay? 
11 (No exhibits were marked.) 11 A. Yes. 
12 12 Q. If at any time you need to take a break, 
13 13 that's fine, and we can do that. If I have asked a 
14 14 question, then you'll need to answer that question 
15 15 before we take the break. Do you understand? 
16 16 A. Yes. 
17 17 Q. Great. And then is there anything today that 
18 18 would prohibit or inhibit you from giving complete and 
19 19 accurate answers in your deposition today? 
20 20 A. No. 
21 21 Q. All right. With that, then, we'll go ahead 
22 22 and proceed. 
23 23 My understanding is that you're the owner of a 
24 24 business called Fingerprints Day Spa; is that correct? 
25 25 A. Yes. 
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Stacie Peabody 3/27/2013 
Page 6 
Q. And Fingerprints Day Spa is actually an I 
assumed business name or a DBA; right? 2 
A. Yes. 3 
Q. And, really, the business is you; you're the 4 
owner of the business? 5 
A. Yes. 6 
Q. And you have not incorporated the business at 7 
any time, have you? 8 
A. It is incorporated. 9 
Q. It is incorporated now? 10 
A. It's always been incorporated. 11 
Q. When you say "incorporated," what do you 12 
understand that to mean? 13 
A. Tax breaks. 14 
Q. So the business gets tax breaks? 15 
A. Yes. 16 
Q. Okay. But in terms ofa filing with the 17 
Secretary of State for the State ofldaho, the only 18 
filing has been the assumed business name; right? 19 
A. Well, I go by "Fingerprints, Inc." 20 
Q. You go by "Fingerprints, Inc."? 21 
A. Yeah. That's what--yes. 22 
Q. Okay. That's the assumed business name that 23 
you're saying is filed with the Secretary of State? 24 
A. I'm not sure. That's what it says on my 25 
Page 7 
checkbook. I 
Q. All right. Anything else that you've done, by 2 
way of filings with the Secretary of State, besides the 3 
assumed business name? 4 
A. No. 5 
Q. How long have you owned this business, 6 
Fingerprints Day Spa? 7 
A. Probably about 25 years. 8 
Q. And during that period, has the business been 9 
located only in Boise, or has it been located other 10 
places? 11 
A. Boise. 12 
Q. And you've been the only owner of the business 13 
throughout that period; is that right? 14 
A. Yes. 15 
Q. And what is it that Fingerprints Day Spa does? 16 
What services or products do they provide to people? 17 
A. It's varied over the years. 18 
Q. In the last five years, what has it been like? 19 
A. We have had nail technicians, hairdressers, 20 
and estheticians and massage therapists. 21 
Q. You said one word that I don't recognize. 22 
A. Esthetician? 23 
Q. Esthetician. Could you -- 24 
A. Skin care -- 25 
Q. -- spell that? 
A. No. Can you? 
Page 8 
Q. I'm just trying to help Madam Court Reporter 
by having you spell that. 
A. We can just say "professional skin care." 
Q. And that's what an esthetician is? 
A. Esthetician, correct. 
Q. Okay. And so those are the services that 
Fingerprints has provided over the last five years? 
A. Yes. 
Q. What does an esthetician do? 
A. Skin care. 
Q. I mean more specifically. You said 
"professional skin care." What specifically do they do? 
A. Well, I'm not exactly sure. I'm not an 
esthetician. 
Q. What is your training and background with 
respect to --
A. I'm a nail technician. 
Q. Is there a licensure that you have to get in 
order to be a nail technician in Idaho? 
A. Yes. 
Q. What is that licensure process? 
A. Going to school, getting an education, passing 
the State test, and staying current in your license. 
Page 9 
Q. What do you have to do to stay current in your 
license? 
A. Pay your fees. 
Q. Any education requirements? 
A. No. 
Q. Just simply paying the fee to the State? 
A. Paying the fee to the State. 
Q. Do any of the other services that Fingerprints 
has offered, those that you listed off, do they require 
State Iicensure beyond being a nail technician? 
A. Absolutely. 
Q. Which ones require Iicensure? 
A. To be an esthetician, it requires a license. 
To be a cosmetologist requires a license. 
Massage therapy does not require a license; 
however, I've never leased to anyone that did not have a 
license. So I ask that my massage therapists also be 
licensed. But that is not a requirement of the State of 
Idaho. 
Q. But the State has a licensure process for 
massage therapy even though it is not required? 
A. Yes, it does. 
Q. Okay. Where was the business located, 
Fingerprints Day Spa's business located back in 2010? 
A. 1414 Broadway Avenue. 
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Stacie Peabody 3/27/2013 
Page 10 
Q. Is it still located at that same place? 1 
A. No, it is not. 2 
Q. Where has it moved to now? 3 
A. The salon is closed, and has been for two 4 
years. 5 
Q. Do you remember approximately the date that 6 
the salon closed? 7 
A. I'm sorry, I don't. 8 
Q. Just approximately, month and year. 9 
A. Maybe March 2010. Maybe. I think it's been 10 
two years now. 11 
Q. Okay. That would be March of201 l, two years 12 
ago? 13 
A. Yeah. 14 
Q. Is that correct? 15 
A. '11, yeah. It's '13. Sorry. 16 
Q. That's okay. 17 
A. I'm still a year off. 18 
Q. That's okay. 19 
A. It's the time change. 20 
Q. Me too. Me too. 21 
What aspect of Fingerprints is still open? 22 
What services are you providing now? 23 
A. I do manicuring and pedicuring services at my 24 
home, where my name has still followed me, Fingerprints. 25 
Page 11 
Q. And is there anybody else that offers services 1 
there at your home now? 2 
A. No. And it's not my home. I have a salon 3 
established, that's licensed and inspected by the State 4 
every year, behind my house. So it has a separate 5 
entrance and all that. It's just located where my home 6 
~. 7 
Q. Is it a completely separate structure from 8 
your home? 9 
A. No. 10 
Q. It is attached, but it's got a separate 11 
entrance? 12 
A. A separate entrance. And complies with all of 13 
the State regulations for a home salon. 14 
Q. Back in 20 I 0, when Fingerprints was located at 15 
the other location that you referenced, could you 16 
describe for me the layout of the salon? And ifit 17 
would help, I can have you draw it. 18 
A. Oh. Well, it was pretty basic. There were 19 
three hair stations, and three to four nail stations, 20 
and three treatment rooms downstairs. 21 
Q. What is a hair station? When you say "hair 22 
station," what did that entail? 23 
A. A sink, shelving for storage of products, and 24 
~~~ ~ 
Page 12 
Q. And the chair for the hair station, was it 
just an ordinary chair like what you're sitting in now, 
or did it have any special features to it? 
A. It would be just like the chair you sit in 
when you get your hair cut. I'm sure you've been to a 
salon. 
Q. A long time ago. As you can see by my 
haircut, it's not complicated. 
A. Your wife does a good job. 
Q. Thank you. Thank you. I don't look as sharp 
as Tracy does. 
Now, what about a nail station; what goes into 
a nail station? 
A. I leased out vented nail tables, a chair, a 
stand, and a phone that goes on the stand, and pedicure 
chairs. 
Q. What is a vented nail station? Describe for 
me what that looks like and what it does. 
A. It looks like a desk with drawers that pulls 
nail dust down so it's not, you know, in the client's 
face. 
Q. Any other special features? 
A. No. 
Q. What about this pedicure station that you just 
described; describe that for me in more detail. What 
features does it have? 
A. A massage chair that has a foot basin. 
Q. A massage chair with a foot basin? 
A. Correct. 
Q. And what's the purpose of this foot basin?. 
A. For doing pedicures. 
Q. Would people put their feet into the basin? 
Is that how that works? 
A. Uh-huh. Yes. 
Page 13 
Q. And I know that some of my questions may seem 
a little, kind of, simplistic in nature, but it's just 
to help me understand and to create a record to describe 
this. 
How big would these foot basins be? 
A. Oh, two feet by three feet, I believe. 
Q. And was it just an empty basin, or was it 
filled with something? 
A. Well, it was an empty basin until we filled it 
with water, and then it was filled with water. 
Q. And where would the water come from? 
A. The faucet. 
Q. When you say "the faucet," would someone take 
a bucket, put it under a faucet somewhere, and then dump 
it into the basin? Is that how that worked? 
A. No. They're professional chairs. They have 
208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611 
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running water drains, the whole nine yards, jets, all 1 
th~ 2 
Q. Okay. And all of that is part of this basin? 3 
A. Correct. 4 
Q. And how many of these pedicure stations did 5 
you have back in 201 O? 6 
A. Two. 7 
Q. Two. Now, all of this equipment that you have 8 
just described that was part of the salon back in 20 I 0, 9 
you owned all of this equipment; is that right? IO 
A. Yes. II 
Q. Do you recall the manufacturer's name as to 12 
these pedicure stations? 13 
A. Swan. 14 
Q. And did they manufacture the full station, or 15 
did they manufacture only part of it? 16 
A. No, it's a one-unit. 17 
Q. How would you describe yourself as a business 18 
owner? Would you say you were hands-on or hands-off? 19 
MR. WRIGHT: Object to the form. 20 
You can answer. 21 
THE WITNESS: rn what regard are you talking 22 
about? r am unclear as to the question. 23 
Q. (BY MR. JACOBSON) Sure. As a business owner, 24 
did you want to be involved in the day-to-day details of 25 
Page 15 
I the business, or were you someone that said, look, I'm 1 
2 just -- I'm looking at the big picture? 2 
3 A. No -- 3 
4 MR. WRIGHT: Object to the form. 4 
5 THE WITNESS: I can answer it. 5 
6 I attended to my own clients. I have my own 6 
7 clients. I answer my own phone calls. I take care of 7 
8 my clients. That's what I did, on a daily business, as 8 
9 I went to work to service my clientele, people that were 9 
10 on my appointment book. 10 
11 Q. (BY MR. JACOBSON) So ifI'm understanding you 11 
12 right, if they weren't your clients, they weren't your 12 
13 appointment, you weren't concerned about what was 13 
14 going -- 14 
15 A. No. 15 
16 Q. -- on? 16 
17 You said that you had licensure as a nail 17 
18 technician; is that right? 18 
I 9 A. Correct. 19 
20 Q. And is that exclusively what you did, or did 20 
21 you do anything else? 21 
22 A. That's all I did. 22 
23 Q. And so you weren't involved in any of these 23 
24 pedicure stations, as far as you working? Or were you? 24 
25 A. No. I was, if my client sat in the chair and 25 
Page 16 
I was personally doing the service. That's when I was 
involved in a pedicure. If it was myself, working on my 
client. 
Q. Tell me about your daily routine, then, back 
in 2010. How would a typical day go for you? 
A. Well, I would get up, brush my teeth, get 
dressed for work, take my kids to school, go to work, 
check the phone, return calls that pertained to me 
personally, and worked on my clients, and went home. 
Q. About when would you get to work? 
A. It depended. Usually around 8:00 or 9:00. 
Q. And how long would you be there during the 
day? 
A. It depended. However long my appointments 
lasted. 
Q. What was a typical day? 
A. 8:00 to 5:00, or 6:00, or 7:00. It depended. 
Q. Depended on what appointments that you had? 
A. Correct. 
Q. How frequently would you try to schedule 
appointments, then? 
A. Every hour on the hour. 
Q. And how long would it take you, typically, to 
service an appointment? 
A. It would depend on the appointment. 
Q. Typically? 
A. An hour. 
Page 17 
Q. So you tried to space them an hour apart, and 
it would typically take you an hour, then, to service? 
A. Yes. 
Q. How often were you not there? And this is, 
again, back in 2010, approximately. Did you have 
regular intervals where you weren't at the salon? 
A. Yes. 
Q. How often would those occur? What were those 
intervals? 
A. Well, I was in a car accident, and there were 
times that I was not in the shop for a month or two or 
three. 
Q. You were in an automobile accident in --
A. Correct. 
Q. -- 2010? 
A. Correct. 
Q. When were you in this --
A. No, it was not in 2010. I was just having a 
surgery as a result from a car accident. 
Q. When did you have your surgery in 2010? 
A. Oh, I don't know the exact date. 
Q. Approximately, month? 
A. Again, I don't know. 
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I Q. Was it at the beginning of the year or the end 1 Q. (BY MR. JACOBSON) Other people that perfonned 
2 of the year? 2 services --
3 A. I think the beginning. 3 A. Wait a second. We need to get clear on 
4 Q. And how much time did you miss as a result of 4 something here. You keep saying working as part of my 
5 the surgery? 5 business. I had no one working as part of my business. 
6 A. Again, I'm unclear why this line of 6 I was the business Fingerprints. I had other people 
7 questioning is happening. 7 owning and operating and performing their own business 
8 Q. That's okay. Just if you know the answer, you 8 inside of mine. 
9 can answer it. 9 So my business is my business. Everyone 
10 A. Well, it would depend, you know. I think at 10 else's business was everyone else's business. But you 
ll one point I missed three to four months of work. 11 keep trying to put it all together. 
12 Q. Is that three to four months straight? 12 Q. Well, we're going to get clear about that; 
13 A. Correct. 13 okay? 
14 Q. And this was toward the beginning of2010; am 14 A. Okay. 
15 I right? 15 Q. Why don't you tell me who else was performing 
16 A. I believe so. 16 services at the salon in April of2010. 
17 Q. Okay. But you're not sure exactly when the 17 A. Let's see. I believe that I had four people 
18 surgery took place? 18 leasing from me at that time. And I'm not sure what 
19 A. I've had my arm rebuilt four times, so it's a 19 relevance it is to have anyone other than -- what we're 
20 lot to keep track of. 20 really talking about today is Linda Cook. 
21 Q. Aside from this, you know, three- to 21 Q. That's okay. We're not here to decide what's 
22 four-month period in which you missed because of 22 relevant or not relevant. 
23 surgery, were there regular days in which you were not 23 A. Right. 
24 in the salon? And this is, again, in 2010. 24 Q. We're just here to listen to the questions I 
25 A. Again, I'm unclear why that would matter. 25 ask, and answer those questions. And I think your 
Page 19 Page 21 
1 Q. I appreciate your concern. It's just a matter I attorney has informed you of that. 
2 of, if you don't know the answer to my question, then I 2 A. Correct. 
3 need you to answer it. 3 Q. So I need you to do that; okay? 
4 A. Could you please state it again. 4 A. This is what I remember, that Linda Cook 
5 Q. Sure. In 2010, were there regular days that 5 leased a spot from me in 2010. 
6 you were not in the salon? 6 Q. Who else leased spots from you in 201 O? 
7 A. I've already answered that. 7 A. I had a massage therapist that was leasing a 
8 Q. I don't believe you have. 8 spot from me. 
9 A. Okay. I can't tell you the exact days that I 9 Q. What was her name? 
IO went to work and didn't go to work in 2010. There was a 10 A. It was a male. 
11 period of time I missed work because of a surgery. But 11 Q. Male. 
12 I don't have the exact dates. I'm sorry. 12 A. Jim. I can't remember Jim's last name. 
13 Q. You keep an appointment book for your clients; 13 And I had a couple hairdressers leasing spots 
14 correct? 14 from me back then. And I don't really remember their 
15 A. Correct. But I did not bring my appointment 15 names either. 
16 book for 2010. 16 And my sister leased a spot from me. 
17 Q. You have an appointment book for 2010; is that 17 Q. Do you have any records of who these people 
18 right? 18 were? 
19 A. I'm not sure that I do. 19 A. No, I don't. 
20 Q. Okay. If you do have an appointment book for 20 Q. You didn't have any written lease agreements 
21 20 I 0, if you would provide that to your counsel so that 21 with them either, did you? 
22 he can produce that. 22 A. Oh, absolutely. 
23 Now, you had other individuals that were 23 Q. Do you have those lease agreements now? 
24 working as part of the business in April of2010; right? 24 A. No, I don't. 
25 MR. WRIGHT: Object -- 25 Q. Do you know where they are? 




















































Page 7 (Pages 22-25) 
Stacie Peabody 3/27/2013 
Page 22 
A. Yes, I do. I 
Q. Where are they? 2 
A. In the trash. After I closed my salon, I was 3 
rejoicing like nobody's business, and anything that 4 
pertained to my business went straight into the trash, 5 
because I was done. 6 
In fact, I'm not even sure I have old 7 
appointment books. 8 
Q. You don't have written independent contractor 9 
agreements with these people either, do you? 10 
A. I had written contract agreements, lease 11 
agreements, for everyone that ever leased a spot from me 12 
at Fingerprints. But when I closed my business, as I 13 
previously just stated, I threw everything away because 14 
who knew that I would need it three years later. 15 
Q. You said you were particularly rejoicing about 16 
closing down the salon. Is there any reason why? 17 
A. Yes. 18 
Q. Why was that? 19 
A. Because I have been doing this for 25 years, 20 
and I was hurt in a car accident, and I needed to just 21 
rest and be quiet. I've spent over two years in a chair 22 
from a car accident. 23 
Q. Besides the equipment that you described 24 
earlier, that you owned in relation to the salon, did 25 
Page 23 
you also provide tools and materials for . . . 1 
A. Absolutely not. 2 
Q. Who provided those? 3 
A. The "leasors." 4 
MR. WRIGHT: Just to be clear, I think you 5 
mean the "lessees." 6 
THE WITNESS: Lessees, yes, that's true. 7 
Sony. 8 
Q. (BY MR. JACOBSON) As far as you, just the 9 
work that you did at the salon in 2010, what types of JO 
manicure and pedicure instruments would you use? Would 11 
they be wooden, or would they be metallic? 12 
A. I personally used metal, because it was easier 13 
to sanitize. What the other girls used, I can't tell 14 
you. It was up to them to decide what they used. 15 
Q. Did you ever observe what they used? 16 
A. I really did not. 17 
Q. So you couldn't say one way or the other as 18 
far as wooden or metallic for the other -- 19 
A. Everyone -- 20 
Q. -- technicians? 21 
A. -- used different stuff. You know, it was 22 
their personal decision to decide what they wanted to 23 
use in their business. Just like it's my personal 24 
decision to decide what I use in my business. 25 
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Q. Did you ever have any requirements of them as 
to when they needed to be at the salon? 
A. Absolutely not. 
Q. They could come and go as they chose? 
A. Yes. 
Q. They could set appointments as they wanted to? 
A. Yes. 
Q. What about lunch; were you ever concerned or 
upset when they would take a lunch? 
A. None of my business. 
Q. Did you ever provide any type of promotional 
offer or coupon-type offer in relation to the salon? 
MR. WRIGHT: Object to the form. 
THE WITNESS: Me personally? 
Q. (BY MR. JACOBSON) You or in relation to 
Fingerprints, generally. 
A. No. My clients -- I've had a full clientele 
for years. 
Q. Did you ever run a coupon book --
A. Me personally? 
Q. -- offer? Yes. 
A. No. 
COURT REPORTER: If you would please wait for 
him to finish the question, that would be great. 
Q. (BY MR. JACOBSON) Why did you distinguish you 
Page 25 
personally, no? Were there others that you were aware 
of that were offering coupon offers in relation to 
Fingerprints? 
A. Oh, yes. The girls would get together. You 
know, the new people that came in, signed leases, that 
were trying to get clientele, they would often get 
together as a group and run promotional ads. 
But me personally, I've had a full clientele 
for years, and I have had no need to do that. 
Q. So you never ran any coupon offer in relation 
to Fingerprints Day Spa and then required the other 
technicians to honor those coupons? 
A. No. 
Q. Did you get any additional money or percentage 
of service fees for work that the other technicians did? 
A. No. 
Q. You never got a piece of their service 
payment? 
A. I wished. No, I did not. 
Q. Were there ever any requirements as to the 
volume of customers that they needed to service? 
A. No. 
Q. Did you use gloves when you provided services 
at Fingerprints? And, again, this is back in 2010. 
A. No. 
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I Q. Did you observe any of the other technicians I are using in the foot basins. 
2 that were there using gloves when they provided 2 Now, for myself, of course I know what the 
3 services? 3 water temperature is. I know that they've been 
4 A. I don't recall. 4 sanitized. I know that I am working on somebody that 
5 Q. I want to ask you again about these foot 5 has a medical condition. And I am aware of all of that. 
6 basins that you were describing in relation to the 6 What the other girls do when they do their 
7 pedicure stations. Was there any standard or 7 services, I have no idea what they do. It is none of my 
8 requirement with respect to the temperature of the water 8 business. What my business is, is when I work on my 
9 that was in those basins? 9 clients only. 
10 MR. WRIGHT: Object to the form. 10 Q. When would you take the temperature of the 
II Q. (BY MR. JACOBSON) Did you place any II water when you serviced your clients? 
12 requirement as to what the temperature of the water 12 A. Well, I would put my hand in it, and if it was 
13 needed to be in those foot basins when pedicure services 13 too hot for my hand, it was probably too hot for their 
14 were being performed using them? 14 feet. 
15 A. No. 15 Q. What other procedures or protocols did you 
16 Q. Are you aware of any other standard that was 16 undergo or perform with respect to people who had cuts 
17 used at the salon in terms of the ~emperature of the 17 or sores on their feet? 
18 water in those foot basins? 18 A. I just answered that. 
19 A. No. 19 Q. Nothing else beyond what you just said? 
20 Q. Did anyone ever measure the temperature of the 20 A. Well, there's really not much more that I can 
21 water in the foot basins when they used them to perform 21 do, other than to make sure that everything I'm using is 
22 pedicure services? 22 cleaned, sanitized, even above industry standards, 
23 MR. WRIGHT: Objection; foundation. 23 especially for special needs clients such as diabetics. 
24 TIIB WI1NESS: I don't know, you know. 24 Q. You were responsible for the cleaning and 
25 Q. (BY MR. JACOBSON) Did you ever perform 25 sanitation of the equipment at the salon back in 2010; 
Page 27 Page 29 
l services using these pedicure foot basins? And this is, l is that right? 
2 again, back in 2010. 2 MR. WRIGHT: Object to the form. Misstates 
3 A. Yes. 3 prior testimony. 
4 Q. Did you ever take the temperature of the water 4 Q. (BY MR. JACOBSON) Go ahead and answer if you 
5 that you used in these foot basins? 5 can. 
6 A. No. 6 A. I am responsible for when I use the pedicure 
7 Q. Did you have any procedure or standard with 7 stations or any other thing in the salon, that I don't 
8 respect to providing services, using these foot basins, 8 rely on the last person, who should have cleaned and 
9 for people who had cuts or sores on their feet? 9 sanitized it. I take my own initiative and sanitize it 
10 A. Again, I'm unclear about your line of 10 again before my personal clients. 
II questioning. In regards to my own clientele, yes. I do II Q. And you took no other efforts to sanitize any 
12 a lot of people that are diabetic, that have special 12 other tools or equipment at the salon other than the 
13 needs; they're elderly. And I've always been very 13 ones that you used; is that right? 
14 cognizant of the temperature of the water, the 14 A. That is correct. 
15 sanitation, my implements, because I do work on people 15 Q. What was your procedure or protocol for 
16 that have special needs. 16 cleaning and sanitizing the equipment that you used at 
17 And, yes, I have always taken every precaution 17 the salon back in 2010? 
18 to make sure that my clients have the appropriate 18 A. Well, I would clean the pedicure chair, 
19 temperature in their water, the appropriate sanitation. 19 whether it looked clean or not. And I would run some 
20 And I go above and beyond just to make sure those 20 Let's Touch through the jets. And all my implements 
21 clients remain safe when I am working on my clients. 21 were always soaked in Barbicide or put in the autoclave 
22 Q. Now, just so that I understand, you testified 22 before and after every client. 
23 just previously that you never took the temperature of 23 Q. So you went through that cleaning routine 
24 the water that you used in the foot basins. 24 before and after --
25 A. That was the temperature of what other people 25 A. Correct. 
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Q. -- every client? I 
A. That pertains to me and my personal clients 2 
~~ 3 
Q. When you say "before and after," does that 4 
mean that, for each client that you serviced, there were 5 
two of these cleansing routines that you went through? 6 
A. No. I would only do the sanitizer before the 7 
jets, and the jets before my clients. But the tub is 8 
cleaned, you know, before and after every time. 9 
We have the cleanest pedicure stations in 10 
town. 11 
Q. How do you know that? 12 
A. Well, because I've been inspected. I've been 13 
in this business for a long time. With regards to the 14 
Bureau of Occupational Licenses, every time the salon 15 
had ever been inspected, we've only gotten grade A's. 16 
Everyone that leased from me, their individual 17 
stations got inspected for sanitizing and all that, and 18 
they always got A's. Anyone that's ever leased from me, 19 
or my business, personally has never gotten anything 20 
below a grade A. 21 
Q. Do you have any of these inspection report 22 
results? 23 
A. Again, I don't, but they're on file at the 24 
Bureau of Occupational Licenses. 25 
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Q. Were you aware of any manufacturer 1 
requirements with respect to cleaning or sanitizing 2 
these foot basins? 3 
A. No. 4 
Q. And, again, it's your testimony that you don't 5 
have any idea what the other technicians did with 6 
respect to cleansing or sanitizing equipment or these 7 
stations? 8 
A. No. I basically relied on the Bureau of 9 
Occupational Licenses to do their job and inspect each 10 
business owner and give their inspection results. 11 
Everyone had their own inspection results at 12 
their stations. They had their license at their 13 
stations. The State came in and inspected everyone 14 
yearly, sometimes twice a year. 15 
So I relied on the State to do their job and 16 
say, yes, everyone that is working, leasing under you, 17 
under their own business, has met the State requirement. 18 
Q. Do you know how many State inspections 19 
occurred at your facility in 20 IO? 20 
A. I think two. About every six months. 21 
Q. And... 22 
A. And each person, just so you're clear, the 23 
lessors -- the lessees, are required by the State to 24 
have their own sanitation, their own everything. 25 
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So the inspector goes to each person and says, 
"What sanitizers are you using? Can we see your 
implements? What are you using to sanitize the pedicure 
chairs when you use them?" 
So the State comes in and regulates these 
girls. I don't have to. 
Q. Do you have any receipts as far as your 
purchase of sanitizing materials, such as the Barbicide 
that you mentioned, but any other sanitizing materials 
that you purchased in 20 IO? 
A. Probably not. 
May I say something? And I just --
Q. Do you want to --
A. I would like to say something. Again, I'm 
unclear what my receipts for my sanitizing for my 
clients, what relevance that would have on this case 
today. I'm confused as to that. 
Q. Ms. Peabody, this is a discovery deposition. 
A. Oh,okay. 
Q. And during the course of a discovery 
deposition, there is the opportunity for me to ask, 
normally, questions that have relevance, but that are 
reasonably calculated to lead to the discovery of 
admissible evidence. 
A. Okay. 
Q. That casts a very broad net in terms of what I 




Q. And, again, your testimony is that you have no 
knowledge as to what the other technicians were doing by 
way of cleaning routines, or disinfectant materials, or 
anything related to the sanitation of equipment or tools 
at the salon in 2010? 
MR. WRIGHT: Objection. Misstates her prior 
testimony. 
Q. (BY MR. JACOBSON) Go ahead and answer if you 
can, or clarify where you feel you need to. 
A. Well, again -- I'll repeat myself. Again, I 
rely on the State, the Bureau of Occupational Licenses, 
to come in and do their inspections on everyone that had 
their own individual license, working at the salon, to 
do their job. That is their job, not my job. 
Q. Did the State Bureau of Licenses give you any 
advanced notice as to when they would arrive for their 
inspections, or were they on a particular schedule? 
A. Never. It was all random. 
Q. Do you know who Tracy Sales is? 
A. I'm assuming it's this lady right here. 
Q. Have you ever had any interactions with Tracy 
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Sales prior to today? I 
A. No. 2 
Q. Have you ever spoken with Tracy Sales in the 3 
past? 4 
A. Not that I can remember. 5 
Q. Are you aware of any statements that Tracy 6 
Sales may have made in relation to Fingerprints Day Spa 7 
or to the subject matter of this lawsuit? 8 
A. No. 9 
Q. Have you ever had a conversation with Linda 10 
Cook regarding this lawsuit? 11 
A. Yes. 12 
Q. When did this conversation occur? 13 
A. Probably after you called me. 14 
Q. Would that have been in the spring of2012? 15 
A. That would have been then, because I had no 16 
prior knowledge. 17 
Q. And what did you and Ms. Cook discuss when you 18 
called her? 19 
A. Well, me and Ms. Cook discussed that she had a 20 
problem. 21 
Q. And what was her problem? 22 
A. That somebody she didn't buy Nu Skin from is 23 
suing her. 24 
Q. Why did you say that to her? 25 
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A. Because Linda and I had discussed that her and I 
Ms. Sales had had somewhat of a relationship, that she 2 
had come to Linda several times and that Ms. Sales had 3 
tried to sell her some Nu Skin products. She declined. 4 
And that they had several conversations and 5 
opportunities for Ms. Sales to say that she was having 6 
problems with her pedicure, or her foot, and she never 7 
did. 8 
Q. Are you aware of Ms. Sales' medical treatment 9 
in any way? 10 
A. No. 11 
Q. Any other reason why you said that Linda Cook 12 
had a problem because she didn't buy Nu Skin from 13 
Ms. Sales? 14 
A. Well, I thought it was kind of a frivolous 15 
suit, given that it had been two years and Ms. Sales had 16 
never said to Linda that, "Hey, I'm having some 17 
problems. Could you look at it? Do you have anything?" 18 
I just thought it was rather weird that, two 19 
years later, that this would come up, when there was 20 
plenty of opportunity to discuss the matter before now. 21 
Q. Do you have any other reason to believe that 22 
the lawsuit is frivolous beyond the time frame in which 23 
it was brought? 24 
MR. WRIGHT: Object to the form. 25 
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Q. (BY MR. JACOBSON) Go ahead and answer if you 
can. 
A. Rephrase, please. 
Q. Do you have any other basis or reason for 
believing that this lawsuit is frivolous beyond the 
period in which it was brought? 
MR. WRIGHT: Object to the form. Calls for a 
legal conclusion. 
Q. (BY MR. JACOBSON) Go ahead and answer, if you 
can. 
A. I'm still not really understanding the 
question. 
Q. Any other reason why you think this lawsuit is 
frivolous besides what you said? 
MR. WRIGHT: I'll renew the objection. 
You can answer if you understand the question. 
THE WITNESS: No. 
Q. (BY MR. JACOBSON) During this conversation 
that you and Ms. Cook had in the spring of2012, what 
else did you talk about besides Ms. Cook's problem? 
A. Well, the fact that Ms. Sales could have, at 
any time, again, talked to Linda, when she had talked to 
her several times after the alleged incident; which, I'm 
not sure what really happened there; that Ms. Sales 
could have gone to any number of salons, and not 
•· Page 37 
disclosed that, and gotten pedicures somewhere else; she 
could have gone to the gym; she could have picked at her 
own toenail. 
And, in fact, that she's probably just trying 
to blame it on somebody else; that there was plenty of 
opportunity, for the condition that Ms. Sales has, to 
have gotten anywhere. 
Q. And these were statements that you made to 
Linda Cook? 
A. Oh, no. We discussed it back and forth. I 
mean, it's just like, really? After two years? 
Q. What did Linda Cook say to you in regard to, 
well, this could have happened somewhere else? 
A. Well, Ms. Cook is under the opinion that I 
have, that this could have been taken care of far sooner 
than it was; that if Ms. Sales had gone, seen a doctor, 
opened her mouth to Ms. Cook and said, "You know, I'm 
having some problems. Would you like to take a look at 
it?" Instead of just, you know, trying to sell her 
Nu Skin after the pedicure. 
Q. Were you aware of any of Ms. Sales' other 
activities, such as going to gyms or other pedicure or 
manicure places? 
A. No; that's just an assumption. Those are many 
of the places that somebody could get any kind of foot 
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1 infection or toe infection, you know. I mean, I'm sure I clients would call her, that we would always be able to 
2 Ms. Sales didn't only come to my salon in the period of 2 take care of it in a responsible manner; saying, "Well, 
3 two years, and she's never done anything else to -- 3 you know, you may need to see a doctor," or, "Here, come 
4 Q. That's just speculation on your part, isn't 4 back in and let me see what I can do," or whatever. You 
5 it? 5 know. Usually there's an easier, softer way. 
6 A. Absolutely, speculation. 6 Q. So if a client had a problem after being 
7 Q. Any other statements that you made to Ms. Cook 7 serviced by you, you would want to observe and evaluate 
8 or that she made to you during this phone conversation 8 it to determine whether they needed additional medical 
9 in the spring of2012? 9 attention? 
10 A. No; other than that we just assumed that 10 MR. WRIGHT: Object to the form. 
11 Ms. Sales probably got it somewhere else and was just II THE WITNESS: Well, I think you're taking this 
I2 looking for someone to blame. 12 the wrong way. I mean, Ms. Sales --
13 Q. Have you had any conversations with Ms. Cook 13 Q. (BY MR. JACOBSON) Ms. Peabody, I'm just 
14 since that telephone call in the spring of2012? 14 trying to understand your response. 
15 A. Yes. I5 A. What I'm saying is, if a client has a problem, 
16 Q. When? 16 usually -- I don't know what kind ofrelationship 
17 A. Oh, I'm not sure. I7 Ms. Sales and Linda had, but I know what kind of 
I8 Q. Approximately when? 18 relationship I have with my clients. 
I9 A. Oh, I don't know; three weeks ago she called 19 And I know that -- like I've had clients that 
20 to see if I could give her the name of an 20 have had pedicures, and they say to me, "Well, I've got 
21 air-conditioning guy that worked on our furnace -- that 21 an ingrown toenail. Would you look at it?" And I say, 
22 worked on my furnace at Fingerprints, and I gave her the 22 "Sure." 
23 name of somebody that could work on her furnace. 23 You know, if there's a problem or whatever, 
24 Q. Besides this conversation three weeks ago, 24 usually the client relationship, once you've serviced 
25 have you had any other communications with Ms. Cook 25 somebody more than once, it's -- you care about that 
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I about this lawsuit? l person, and you want to make sure they're okay and that 
2 A. No. 2 your service is okay. 
3 Q. Are you aware of any other statements that 3 And if someone is communicating to you, you 
4 Ms. Cook has made in relation to this lawsuit or the 4 can say, "Well, here, let me take a look at it." 
5 incident that's involved in it? 5 You know, I've sent my clients to doctors for 
6 A. Not other than I've already stated. 6 skin cancers that I've seen on their feet and their 
7 Q. Who else have you spoken with about this 7 legs. Or I've recognized circulation problems in their 
8 lawsuit besides your attorney? 8 feet, and I've said, you know, "I think you need to go 
9 A. My sister. 9 see a doctor. This doesn't look right to me. It's not 
10 Q. What is your sister's name? 10 normal." You know, things like that. 
lI A. Debbie Hatch. I l Like, I was actually surprised that, given the 
I2 Q. And what have you and Debbie discussed 12 couple times -- I don't know. Linda kind of said her 
13 regarding this lawsuit? 13 and Ms. Sales had a relationship. So I was surprised 
I4 A. Probably the frivolity of it. 14 that Ms. Sales didn't say anything about her problem, as 
15 Q. Do you mean the frivolous nature of it? I5 her and Linda's relationship grew about her problem, 
16 A. Correct. 16 until a lawsuit. She had plenty of opportunities in 
17 Q. And what have you discussed in relation to the 17 regards with Ms. Cook to say something to her. 
18 frivolous nature of this lawsuit? 18 Q. Do you feel that it's your responsibility, 
I9 A. Well, just the fact that it's been two years. 19 when you're servicing clients, that you have to 
20 And my sister has also been in the business a long time, 20 determine when they may or may not need to seek medical 
2I 20 years, and she has never had any clients at any time 2I treatment? 
22 have any problems. I've never had any clients at any 22 MR. WRIGHT: I'm going to object to the form. 
23 time have any problems. 23 THE WITNESS: No, it is not my responsibility. 
24 And that, you know, usually if a client does 24 Q. (BY MR. JACOBSON) Is that something that is 
25 have a problem, they would call me, or if my sister's 25 part of the State licensure for nail technicians? 
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A. No, it is not. 
Q. Is that an expectation that you would have 
with respect to the other nail technicians that were 
working at Fingerprints Day Spa back in 2010? 
MR. WRIGHT: Object to the form. 
THE WITNESS: No, it is not. I do that with 
my personal clients, because I care. 
Now, what the other girls do with their 
clients is their decision. 
Q. (BY MR. JACOBSON) Anything else you and your 
sister Debbie have spoken about in relation to this 
lawsuit? 
A. Again, you know, women that work, doing the 
same kind of work, everyone owns their own business, 
does their same kind of clients; we're all just taken 
back a little bit by the fact that Ms. Sales waited this 
long and didn't, you know, say anything to anybody about 
her problem, and then all of a sudden decides to pin it 
on Linda. 
Q. Who are these other people that you're 
referring to? 
A. Well, basically me, Linda, and, you know, of 
course I've discussed it with my sister. I mean, I 
asked her, "In 25 years, have you ever had a client that 



























Have I ever had a client that's had any other l 
problems? No. 2 
"Linda, have you had a client that's ever had 3 
any other problems?" "No." 4 
Q. Anyone else that you've spoken to about this 5 
lawsuit that you haven't named for me yet? 6 
A. No. 7 
Q. Anyone else that you've spoken with about the 8 
incident involving Ms. Sales back in April of2010? 9 
A. No. 10 
Q. And I just want to be clear in terms of your 11 
testimony. Is it your testimony that, with regard to 12 
the other technicians that were performing services at 13 
Fingerprints Day Spa back in 2010, that you had no 14 
control or oversight or responsibility for their 15 
activities in servicing clients? 16 
A. I had zero control. 17 
Q. And, again, is it your testimony that you took 18 
no other efforts and you had no other responsibility for 19 
cleaning equipment, tools, including the foot basins, on 20 
any station except the ones that you personally serviced 21 
clients at? 22 
A. That's correct. 23 
Q. And is it your testimony that you believe that 24 
you have done nothing wrong in relation to the incident 25 
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involving Ms. Sales? 
A. I have absolutely done nothing wrong. 
Q. Besides the cleaning procedure that you 
described that you went through with respect to your 
clients, where you would clean the station before 
servicing the client and after servicing the client, did 
you do any other cleansing or sanitizing activities? 
A. In regards to my own personal stuff? 
Q. Yes. 
A. Oh, absolutely, yes. 
Q. What else would you do? 
A. Well, we keep all of our -- well, I keep all 
of my implements, and, actually, all of the girls kept 
all of their stuff in sanitation stuff. I mean --
because it's required by the State law. 
So everyone that worked in that building that 
had their own business, everyone basically observed the 
same sanitation. We would all clean our implements in 
sanitizing containers, including myself. Because if we 
get inspected, we could lose our licenses. 
Everyone is individually licensed. If the 
State board comes in and you're not in compliance with 
the sanitation, you could lose your license. And, you 
know, we don't know when we're going to be inspected. 
Q. Would everyone in the facility lose their 
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license? 
A. No, just the individual. It's an individual 
thing, you know. So everyone kept their stuff sanitized 
and in sanitizers, because, again, the inspector would 
come in and inspect every individually licensed person. 
Q. What type of sanitizing solution would you 
keep your tools in? 
A. It's called Let's Touch or Barbicide. Those 
are the industry standards. 
Q. And did the other technicians also keep their 
tools in the same sanitizing solution? 
MR. WRIGHT: Objection; foundation. 
THE WITNESS: I can answer it. 
I'm assuming so, because the Bureau of 
Occupational Licenses gave them a grade A sanitation. 
So they were inspected; they got their 
grade A; so I'm assuming they did. Unless, of course, 
the, you know, Bureau of Occupational Licenses wasn't 
doing their job. 
Q. (BY MR. JACOBSON) What other sanitation 
activities would you go through besides keeping your 
tools in the sanitation solution that you described? 
A. Really there's no other. I mean, that's it. 
You sanitize your implements; you clean your stuff, you 
know, before you use it; and that's what you do. 
208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611 
000239
nage 13 (Pages 46-49) 
.. Stacie Peabody 3/27/2013 
Page 46 
I Q. What about with regard to the other 1 
2 technicians; what did you observe them do by way of 2 
3 cleaning or sanitizing activities? 3 
4 MR. WRIGHT: Objection; asked and answered. 4 
5 THE WITNESS: It's already been answered. 5 
6 Q. (BY MR. JACOBSON) You can go ahead and answer 6 
7 .~ 7 
8 A. Well, to be honest with you, I really pretty 8 
9 much focused on my clients and what I was doing. The 9 
IO other girls, they had their own thing going on. It was 10 
11 their business. It was none of mine. 11 
12 Q. And the only reason that I ask, Ms. Peabody, 12 
13 is that you had just testified that you observed that 13 
14 they kept their tools in a sanitizing solution that was 14 
15 the same thing that you were keeping yours in. 15 
16 A. Well, what I observed is that they had their 16 
17 license and that they had their inspection at their 17 
18 thing, at their stations. That's what I observed. 18 
19 So if they had their license and their 19 
20 inspection that says "A," they had their stuff in State 20 
21 -- they had their stuff in whatever the State requires 21 
22 them to have their sanitizing stuff in. And I can't 22 
23 tell you if they used the same stuff I did, but I'm 23 
24 assuming, again, that the Bureau of Occupational 24 



























Q. And I believe you said that the Bureau of 1 
Occupational Licenses made their inspections no more 2 
than twice a year? 3 
A. Correct. 4 
Q. Ms. Peabody, did you grow up in the Treasure 5 
Valley? 6 
A. No. 7 
Q. Where were you born? 8 
A. Idaho Falls. 9 
Q. And how long did you live in Idaho Falls? 10 
A. Probably until I was, like, five or six. 11 
Q. And then where did you move after that? 12 
A. California. 13 
Q. And how long did you live in California? 14 
A. About four years. 15 
Q. Did you move around frequently growing up? 16 
A. Yes. My father was in the military. 17 
Q. I'm not going to ask you to go through that 18 
catalog, then. 19 
A. Well, I certainly can. 20 
Q. Where did you graduate from high school at? 21 
A. Boise High. 22 
Q. So when did you move to Boise; do you remember 23 
th~ M 
A. In 1980. 25 
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Q. And did you obtain any college or secondary 
education beyond high school? 
A. Yes. 
Q. What did you receive by way of secondary 
education? 
A. I went to nail school and got my license. 
Q. And so when were you first licensed as a nail 
technician in Idaho? 
A. When I was 20 years old. 
Q. And since that time to the present -- and you 
can correct me if I'm wrong --
A. Okay. 
Q. Since that time to the present, is that the 
same period approximately that you had Fingerprints Day 
Spa? 
A. Oh, no. I worked for a couple other salons 
before I opened my own company. 
Q. Are any of those salons that you worked for 
still in business that you know? 
A. I don't know. 
Q. Do you recall the names of these other salons 
that you've worked for? 
A. Uh-huh (nodding head). 
Q. What are they? 
A. Let's see. Looks Unlimited. The Place To Be. 
Page 49 
Yeah, those are the two shops I worked for before I 
opened my own company. 
Q. Do you remember approximately the year that 
you started Fingerprints Day Spa? 
A. Let me see. I think 1987. 
Q. Are you married? 
A. Yes. 
Q. And how long have you been married? 
A. Ten years. 
Q. And what is your husband's name? 
A. Jim Baugh. 
Q. And have you ever spoken with Jim about this 
lawsuit? 
A. No. 
Q. The two of you have never talked about it? 
A. We're separated right now. 
Q. I see. How long have you been separated? 
A. Two years. 
Q. Do you have any children? 
A. Yes. 
Q. How many children do you have? 
A. Two. My son Tanner is 21, and my daughter 
Shyanne is 19. 
Q. Have you ever talked to Tanner or Shyanne 
about this lawsuit? 
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I A. No. I CHANGE SHEET FOR STACIE PEABODY 2 Page_ Line _Reason for Change 
2 Q. They're not interested? Reads 
3 A. No. God no. 3 Should Read 
MR. JACOBSON: I don't think that I have any 4 Page_ Line _Reason for Change 4 Reads 
5 other questions at this time. 5 Should Read 
6 MR. WRIGHT: I don't have any questions. 6 Page_ Line_ Reason for Change Reads 
7 (Deposition concluded at 10:12 a.m.) 7 Should Read 
8 (Signature requested.) 8 Page_ Line_ Reason for Change Reads 
9 9 Should Read 
IO IO Page_ Line_ Reason for Change 
Reads 
11 II Should Read 
I2 I2 Page_ Line _Reason for Change 
I3 Reads 13 Should Read 
14 14 Page_ Line _Reason for Change 
15 Reads 15 Should Read 
16 I6 Page_ Line_ Reason for Change 
I7 Reads 
17 Should Read 
I8 18 Page_ Line_ Reason for Change 
I9 Reads 
20 19 Should Read 20 Page_ Line_ Reason for Change 
21 Reads 
22 2I Should Read 22 Page_ Line_ Reason for Change 
23 Reads 
24 23 Should Read 
24 Please use a separate sheet if you need more room. 25 25 WITNESS SIGNATURE 
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I CERTIFICATE OF WITNESS I REPORTER'S CERTIFICATE. 
2 I, STACIE PEABODY, being first duly sworn, depose 2 I, EMILY L. NORD, CSR No. 695, Certified 
3 and say: 3 Shorthand Reporter, certify: 
4 That I am the witness named in the foregoing 4 That the foregoing proceedings were taken 
5 deposition, consisting of pages 1 through 50; that I 5 before me at the time and place therein set forth, at 
6 have read said deposition and know the contents thereof; 6 which time the witness was put under oath by me; 
7 that the questions contained therein were propounded to 7 That the testimony and all objections made 
8 me; and that the answers contained therein are true and 8 were recorded stenographically by me and were thereafter 
9 correct, except for any changes that I may have listed 9 transcribed by me, or under my direction; 
10 on the Change Sheet attached hereto. IO That the foregoing is a true and correct 
11 DATED this __ day of 20I3. II record of all testimony given, to the best of my 
I2 12 ability. 
13 l3 I further certify that I am not a relative or 
I4 STACIE PEABODY 14 employee of any attorney or party, nor am I financially 
15 SUBSCRIBED AND SWORN to before me this __ day of 15 interested in the action. 
I6 2013. 16 IN WITNESS WHEREOF, I set my hand and seal 
17 I7 this 1st day of April, 2013. 
18 18 
I9 NAME OF NOTARY PUBLIC I9 e~~~ 20 20 
2I NOTARY PUBLIC FOR 21 EMILY L. NORD, CSR, RPR 
22 RESIDING AT 22 Notary Public 
23 MY COMMISSION EXPIRES 23 P.O. Box 2636 
24 24 Boise, Idaho 83701-2636 
25 25 My Commission expires November 5, 2017. 
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INSPECTIONS OF FINGER PRINTS, CS-6091 
2007 • PRESENT 
------=--~--~-~ --- ---- i.
EXHIBIT 
000242
STATE OF IDAHO 
-DEPARTMENT OF SELF-GOVE NG AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES ~S-6091* 
IDAHO BOARD OF COSMETOLOGY Inspection No. 20070724 
CS-6G91 I I 3111/1998 Inspection Date: 7/18/2007 I I Shop Phone No: 11208 384-9908 
FINGER PRiNTS Final Score: 100 I I lnveatiaator: I !Kevin Malveaux 
STACl.E PEABODY Comments: 
1414 BROAOWAY 
Notes: lgoff- 09/0112011: 008 STACIE PEABODY Confinned by NEW 
BOISE, ID, 83706 NEW SALON IN HOME 
Item I Item Detail Notes Weight Points Off 
l Premises 
a Shall be open to in~pection during business hours to agents of the 
Board. 
b. Shall .be separated from living areas by substantial walls and/or 
closable doors. 
c. Shall be maintained in an orderly manner. 
d. Shall be heated, lighted, & ventilated so as to be safe & 
comfortable to the operators & patrons. 
2 Floors, Walls and Ceilings 
a. Floors shall be kept clean and in good repair at all times. 
b. Walls shall be kept clean and in good repair at all times. 
c. Ceilings shall be kept clean and in good repair at all 
times.furniture, and all other fixtures 
d. Furniture shall be kept clean and in good repair at all times. 
e. All other fixtures shall be kept clean and in good repair at all times. 
3 Instrument Cleaning 
a. All instruments used shall be thoroughly cleaned prior to storage. I 
4 Instrument Sanitizing 
a. All instruments shall be sanitized after cleaning & prior to use, 
with an EPA sanitizing agent, · 
b. Every precaution shall be taken to prevent the transfer of disease-
causing pathogens. 
s To web 
a. Clean towels shall be used for each patron. 
b. A clean paper or cloth neckband shall provide a sanitary barrier 
between a patron's neck & cape. 
C, Paper towels & paper neckstrips shall be disposed of after one (1) 
use. 
6 Storage -Of Equipment 
a, All instruments shall be stored in clean & closed containment after 
sanitizing. 
b. AU towels shall be stored in clean & closed containment after 
sanitizing. 
c. Ail linens shall be stored in clean & closed containment after 
sanitizing. 
7 Dispensers 
a. Ail solutions & compounds shall be maintained & dispensed in a 
sanitary mam:1er. 
b. All single-use applicators shall be disposed of after one (l) use. 
c. All bulk & multi-use solutions & compounds shall be maintained 
free of foreign contaminates. 
Run Time: 411912013 12:44:29 PM 
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STATE OF IDAHO 
· DEPAATMENT OF SELF-GOVE) NG AGENCIES 
BUREAU OFOCCUP ATIONAL LICENSES -ecs-6091* 
IDAHO BOARD OF COSMETOLOGY Iitspection No. 2'0070724 
CS-6091 I I 3/11/1998 lns!>eClion Date: 7/1812007 I I Shoo Phon.e No: 11208 3134:9908 
FINGER PRINTS Final Score: 100 I I lnvestiaator: I !Kevin Malveaux 
STACIE·PEABODY Comments: 
1414 BROADWAY 
Notes: lgoff - 09/01/2011: OOB STACIE PEABODY Confirmed by NEW 
BOISE, IQ 83706 NEW SALON IN HOME 
Item I Item Detail Notes Weight Points Off 
8 Uniforms 
a. All clothing worn by operators shall be clean I b. All clothing worn by operators shall be washable 
9 Water Supply 
a. Water supplies shall be from an approved source. 
b. Sufficient basins available 
i:. Hot and cold running water, & approved drainage systems 
d. Soap shall be conveniently located within the work area 
e. Singlc:;-use towels shall be conveniently located within the work 
area 
f. .Every operator and/or student shall wash their hands prior to 
providing service to any patron. 
10 Toilet Facilit_ies 
a. No adequate or convenient toilet faciliti.es 
b. No hot and cold running water, basin or approved disposal system 
c. No soap 
d. No single use towels 
e. Failure to maintain clean or sariitary condition 
11 Safety 
a. A clearly identifiable first-aid kit must he readily accessible on the 
premises, 
b. No animals are allowed in shops or schools. 
12 Certificates 
a. A current establishment license shall be conspicuously displayed ill 
the work area. 
b. Establishments must be under the direct supervision of a licensed 
operator. 
c. Valid operator license(s) shall be conspicuously displayed in the 
wotkarea. 
d. A copy of the sanitary rule5 shall be conspicuously displayed in the 
work area. 
e. A valid classification card shall be conspicuously displayed in the 
work area. 
13 Licenses 
a. No establishment license I 
Run Titne: 411911013 12:44:29 PM 
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STATE OF IDAHO 
.DEP:ARTMENT OF SELF-GOVE~ 'TG AGENCIES 
BUREAU OF OCCUPATIONAL LICENSES '~S-6091* 
IDAHO BOARD OF COSMETOLOGY Inspection No. 20070724 
CS-6091 I I 3111/1998 Inspection Date: 7/18/2007 I I Shoo Phone No: 11208 384•9908 
FINGER PRINTS Final Score: 100 I I lnvestiaator: I !Kevin Malvea~ 
STACIE PEABODY Comments: 
1414 BROADWAY 
Notes: lgoff. 09/01/2011: 008 STACIE PEABODY Confirmed by NEW 
BOISE, ID, 83706 NEW SALON IN HOME 
Item I Item Detail Notes Weight Points Off 
b. No personal operator's license 
o. Not conspicuously displayed 
1ti}lBl~1Jl~IBll~~m,~w~~,3~1~~~~;ap1fi~~·"i:1i'iii~~~7:~;~r~~-~;:~:~1ii;V&ir.~-, mP!m ~--~ •. l.l ·' .. tw~ ;-;·~;.·,:o;~ .. R~:h: -:01'~·2.fi:,; .... ~r:.ft. ·~·;· •. ~~-~u1·~~.:a·.£.· '",.;;.~ f.!-.....;~~:s :~'4.:.L;.r.;.~:._·::~..;..:.t! .• 1 •• ft• "'"'"tt~i,.~ · -... ~ .~~ .. ·:1: ~ . 
Grading- 'A' for a score of90 through 100; 'B' for a score of80 through 89; ancl 'C' for a score of79 or below. The'C' classification denotes unacceptable 
:onditions. Required improvements must be demonsfn!tcd within thirty (30) days for continued operation. Tbese inspection requirements are in ~~ord with 
:he laws of the State Qfldaho and the rules of the IDAHO BOARD OF COSMETOLOGY. 
Remarks: NT-244 1/1/08, NT-234462 1/21/08, NT-745 10/14/07, EST-233984 9/14/08 
Run Time: 411912013 12:44:29 PM 
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STATE OF IDAHO 
·DEPARTMENT OF SELF-GOVE] ~G AGENCIES ~S-6091* BUREAU OF OCCUPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 




BOISE, ID 83706 
Inspection No. 20091223 
....,ln..,,so-.e .... ct.... lo-.n .. oa ... t...,e:_ • .__ .... 1.-21.-23!.-.2-.o .. o .... s_.1 I Shoo Phone No: 11208 384-9908 
Final Score: 95 l I lnvestiaator: l IWarren Schiffer 
Comments: 11112141 
Notes: lgoff - 09/01/2011: OOB STACIE PE:ABODY Confirmed by NEW 
NEW SALON IN HOME 
Jtem I Item Detail Notes Weight Points Off 
1 Premises 
I. All shops and schools shall be open to in,spection during business 
hours to authorized 
agents of the 
2 Floors, Walls and Ceilings 
I. Floors, walls, ceilings, finniture, and all other fixtures shall be kept! 
clean and in good repair at 
3 Instrument Cleaning 
I. All instruments used by operators shall be thoroughly cleaned after 
each use 
and prior to storage an 
4 Instrum(!nt Sanitizing 
I. All instruments used by operators shall be sanitized after cleaning I needs hospital grade sanitizer for tiles and brushes 
and 
prior to, use on each patron, 
5 Towels 
J. Clean towels shall be used for each patron. A clean paper or ciath 
neckband shall be used 
to provide 
6 Storage of Equipment 
I. All instruments, towels, and linens shall be stored in clean, closed I 
cabinets, drawers, and/or canta 
7 Dispensers 
I. All solutions and/or compounds shall be clearly labeled, 
maintaini;:d, a,rid dispensed in 
a sanitary man 
8 Uniforms 
1. All clothing wotn by operators shall be clean and washable. I 
9 Water Supply· 
I. Watei;- Sl,lpplies shall be from an approved source. Sufficient basins I 
with hot and . 
cold funning water, 
1 Q Toilet Facilities 
I. Clean, adequate and convenient toilet f!lcilities, located and I 
accessible froni 
within the building wh 
11 Safety 
I. Each shop and school shall have a clearly identifiable first-aid kit !Band aids 
readily accessible an the 
premi 
Run Time: 4/19120/J 12:44:00 PM 
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STATE OF IDAHO 
-DEP:A.RTMENT OF SELF-GOVEl llG AGENCIES 
BUREAU OF OCCDPATIONAL LICENSES 
IDAHO BOARD OF COSMETOLOGY 
CS:0091 3111/1998 Ins ectlon Date: 
FINGER PRINTS Final Score: 
STACIE PEABOPY Comments: 
1414 BROADWAY 
Notes: 
BOISE ID, 83706 
Item Item 
ti licenses and Certifi~tes 
:s~6091* 
Inspection No. 20091223 
12/23/2009 
95 
111 121 41 
!gaff - 09/0112011: 008 STACIE PEABODY Confirmed by NEW 
NEW SALON IN HOME 
Detail Note5 Weight Points Off 
I. All shops and schools must be licensed prior to their-Operation and !Not conspicuous 2 
must be under the direct supervi 
. ····~--Y'i,li&l/'·m,., .. ,, .. ,,.,W!:..it''"····•"'ll~"· '..::"~~,, ...... .,..~.;11· •• ,."._,., .. M.,.t:I!.,.,~.,~~ r~~~61~~~,~~p~;l!~~;t~~~~~~ljt~~~:¥J.~l;~~~ij1~~~r~~A.¥.~~~~~1c~~i!htt!aI9!J?~lt~~  ~ 
3rading- 'A' fora score of90 through 100; 'B' for a score of 80 through 89; and 'C' for a score of79 oibelow. The 'C classification denotes unacceptable 
conditions. Required improvements mµ!)t be demonstrated within thirty {3,o) days for continued operation. These inspection requirements ~e in accord with 
he faws of the State of Idaho and the rules of the IDAHO BOARD OF COSMETOLOGY. 
Remarks: 
Run Time: 411912013 12:44:00 PM 
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JDAHO BUREA!J .OF OCCUPATIONAL LICENSES 
BARBER AND BEAl)TY SHOP AND SCHOOL INSPECTION FORM 
IDAPA 24.04.01.800 AND 24;02.01.550 WEIGHT POINTS. OFF 
01'. Premises. All shops and schools shall be open to inspection during business hours to authorized agents 
of the Cosmetology/Barber Boards. Shops and schools must be separated from living areas by substantial 
waifs and/or closable doors. All shops and schools must be maintained in an orderly manner and shall be 
heated, lighted, and ventilated so as to be safe and comfortable to the operators and patrons ..................................... 5 
02. Floors, Walls, and Ceilings. Floors, walls, ceilings, furniture, and all other fixtures shall be kept clean 
and In.good repair at all times .. ~ ................................... : .................................................................................................. 5 
03. Instrument Cleaning. All lnsttumemts used by operators shall be thoroughly cleaned after each use and 
.prior to storage and/or sanitcition .................................................................................................................................. 15 
04. Instrument Sanitation. All Instruments used by operators shall be sanitized after cleanlng and prior to 
use on each patron, with a sanitizing agent registered by the Envlronmental Protection Agency as Hospital 
Grade or better. Every precaution snall be taken to prevent the transfer of disease-causing pathogens from 
person to person .......................................................................................................................................................... 15 
05. Towels. Clean towels shall be used for each patron. A clean paper or cloth neckband shall be used to 
provide a sanitary barrier which shall be maintained between each patron's neck and all multl~use capes. 
Paper towels and paper neck-strip shall be disposed of after one {1) use ..................................................................... 5 
06. Storage of Equipment All instruments, towels, and linens shall be stored in clean, closed cabinets, 
drawers, and/or containers cifter they are cleaned and sanitized ................................................................................... 5 
07. Dispensers. All solutions and/or compounds shall be clearly labeled, maintained, and disp~nsed in a 
sanitary manner. NI single-use applicators shall be (.iisposed of after one (1) use. Paraffin, waxes and aU 
other solutions and/or compounds shall be. maintained free of any foreign contaminants .............................................. 5 
OB'. Uniforms. All clothing worn by operators shall be clean and washable ................................................................... 5 
09. W~ter Supply. Water supplies shall be from an approved source. Sufficient basins with hot and cold 
running water, approved drainage systems, soap and single-use towels shall be conveniently located within 
the work area. Every operator and/or student shall wash their hands prior to providing service to any patron ............ 10 
10. ToiletFaciiltles. Clean, ad~quate and convenient toilet facilities .• located and accessible from within the 
building where the shop or school is located, shall be available for use by operators and patrons. A basin 
with hot and cold running water, approved drainage systems, soap and single-use towels shall be provided 
within said facllitles ... , ............................................................................... , ..................................................................... 10 
11. Safety. Each shop and school sh~ll have a clearly identifiable first•ald kit readily accessible on the 
premises. No animals are allowed in shops or schools except those anlmals trained to provide service to the 
physically impaired ................................................................................................................................... ; ..................... 5 
12. Licenses and Certificates. All shops and schools must be licensed prior to their operation and must be 
t1nder the direct supervision of a licahsi3d operator. A ct1rrent shop .and/or school license, valid operator 
llcense(s) or p9rmit(s), E! copy of these rules, and a valid classification card shall be conspicuously displayed 
in the work area of each shop and/or school for the information of operators, Board agents, and the public In 
general ............................................... , ........................................................................................................................ 15 
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Cfasslflcation of Shops and Schools. Follo'w\llng an Inspection, each sl:lop and school will receive a classification as follows; 100% v 
90% = •A," 89% - 80% = "B," 79% and below = "C. • The "C" classiflcation denotes an unacceptab e rating and Improvements are 
required within thirty (30 . days for continued operation. 
Investigator: _:~~~!1:::2~~;._.z;~====::::- Facllity Representatl ·~'f-t-\--t-+-\i,..µ..c.--~--',,._,""'"' __ _ 
Inspection Date: -"------_..;;..re... __ 
REV-09/2009 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@iilawidaho.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TR!\CY SALES, individually; ) Case No. CV PI 1206516 
) 
Plaintiff, ) 
) SUBPOENA DUCES TECUM 
vs. ) 
) 
STACIE PEABODY, individually and doing ) 
business under the assumed name of ) 
FINGERPRINTS DAY SPA; and LINDA ) 




THE STATE OF IDAHO SENDS GREETINGS TO: 
IDAHO BUREAU OF OCCUPATIONAL LICENSES 
RECORDS CUSTODIAN 
Attention: Dawn Hall 
700 West State Street 
P .0. Box 83720 
BOISE, ID 83720-0063 
YOU ARE HEREBY COMMANDED to forward the following items and/or 
documents: 
SUBPOENA DUCES TECUM-Page 1 
000249
1. Any and all documents relating to Stacie Peabody dba Finger Prints Day Spa 
and/or Stacie Peabody, including but not limited to any documents pertaining to any 
inspection or inspections of a facility owned, operated by, managed, or participated in by 
the above referenced person for the period of 2007 to the present. 
and 
[ ] Must appear at said place and time with requested documents ~d shall produce 
them as they are kept in the usual course of bush;1ess or shall organize and label them to 
correspond with the categories in the demand. 
or 
[X] Produce the requested documents at Jacobson & Jacobson, PLLC, 660 E. Franklin 
Rd., Suite 110, Meridian, Idaho 83642, on or before Monday, May 6, 2013 instead of 
appearing at the location below. The documents shall be produced as they are kept in the 
usual course of business or shall be organized and labeled to correspond with the 
categories in the demand. 
DATE AND TIME: 
PLACE: 
Thursday, the 6th day of May, 2013 at 5:00 p.m. 
Jacobson & Jacobson, PLLC, 660 E. Franklin Road, 
Suite 110, Meridian, ID 
The basis of the request for the above records from the foregoing is that Plaintiff, 
Tracy Sales, has brought a lawsuit in the above-entitled matter against Stacie Peabody. 
The above-referenced documents are necessary to evaluate the claims and defenses in the 
above-entitled matter. 
Any organization not a party to this suit that is subpoenaed for the taking of a 
deposition shall designate one or more officers, directors, or managing agents, or other 
SUBPOENA DUCES TECUM- Page 2 
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.. 
persons who consent to testify on its behalf and may set forth, for each person designated,: 
the matters on which the person will testify. Idaho R. Civ. P. 30(b)(6). 
YOU ARE FURTHER NOTIFIED that if you fail to provide the above-listed 
items and/or documents by May 6, 2013, that you may be held in contempt of Court and 
that the aggrieved party may recover from you the sum of One Hundred Dollars 
($100.00) and all damages which Plaintiff may sustain by your failure to comply. 
DATED this 11th day of April, 2013. 
JACOBSON & JACOBSON, PLLC 
By~ ~obs  
Attorneys for Plaintiff 




CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 11th day of April 2013, I ·served a true and 
correct copy of the foregoing SUBPOENA DUCES TECUM by delivering the same to 
the following attorney of record, by the method indicated below, addressed as follows: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
SUBPOENA DUCES TECUM- Page 4 
[ ] U.S. Mail,1postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[x ] Facsimile (208) 345-8660 
000252
JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@jilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
NO·----~~~~T-­lfrLEo 1\5'0 A.M. ____ P.M.-~~~------
JUL 0 2 2013 
CHRISTOPHER D. RICH, Clerk 
By CHELSIE PINKSTON 
D!:PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SP A; and LINDA 
COOK, individually; 
Defendants. 
STATE OF CALIFORNIA ) 
) ss: 
COUNTYOFORANGE ) 
Case No. CV PI 1206516 
AFFIDAVIT OF DOUG SCHOON 
DOUG SCHOON, being first duly sworn upon oath, deposes and says: 
1. That this Affidavit of Doug Schoon is submitted in support of 
Plaintiffs Memorandum In Opposition to Defendants' Stacie Peabody and Fingerprints 
Day Spa's Second Motion for Summary Judgment and Motion To Strike. 
AFFIDAVIT OF DOUG SCHOON - Page 1 
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, , 
2. That your Affiant is President of Schoon Scientific and Regulatory 
Consulting, LLC and Co-Chair Nail Manufacturers Council Professional Beauty 
Association. 
3. That attached hereto is Exhibit A, a true and correct copy of my 
opinion dated May 9, 2013, which contains information as to my qualifications as an 
expert and my opinions expressed in this action pursuant to Idaho Rules of Evidence 702-
705 and as disclosed pursuant to Idaho Rules of Civil Procedure 26(b)(4). 
FURTHER, your Affiant sayeth naught. 
SUBSCRIBED AND SWORN to before me this~ day of May, 2013. 
~,:ic~ 
AFFIDAVIT OF DOUG SCHOON - Page 2 
Notary Public for 
State of California 
ResidingatOAmPomt ~ 
My Commission expires: '::tl_t;k; \ 1 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of July, 2013, a true and correct copy 
of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 






U.S. Mail, postage prepaid 
Hand-Delivered 
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IX.I U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[ ] Email: jeff@heinemanlaw.com 
[)<]- U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
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EXPERT WITNESS REPORT OF DOUG SCHOON 
I submit this written report which contains the following: (1) my qualifications, which 
are set forth in the attached curriculum vitae which is made a part of this report as 
though fully set forth herein, including a list of publications which I've authored within 
the preceding 10 years; (2) a statement of opinions to be expressed and the basis and 
reasons therefore; (3) the data or information which I considered in forming my 
opinions; (4) any exhibits to be used as a summary of or support for my opinions; 
I. Qualifications 
A. M.S. Chemistry, University of California-Irvine, 1984. 
B. Twenty-five years' experience in the professional and retail nail salon industry. 
C. A leading scientific researcher, educator and internationally known author of four 
industry textbooks, as well as many chapters in dermatology and beauty industry 
reference books, dozens of educational articles, tapes, videos, DVD's, etc. 
D. Scientific expert specializing in the formulation of manicure, pedicure, natural and 
artificial nail products, salon services and procedures, product quality, labeling, 
warnings, regulations, proper handling and safe use. 
E. Scientific expertise in ingredients and materials used in products designed for 
natural, artificial nails, manicure and pedicure products. 
F. Scientific expertise in chemical testing and analysis of ingredients and materials 
used in products designed for natural, artificial nails, manicure and pedicure products. 
G. Scientific expert specializing in salon common/best practices, standards of care 
and client interactions. 
H. Serves as an industry liaison to NGO groups, associations and government 
organizations and specializes in US and Canadian cosmetic product regulations and 
ingredient issues. 
I. My attached CV lists additional relevant experience and qualifications. 
II. List of References Used for Basis of Opinion 
A. Deposition of Tracy Sales, Vol. 1 
B. Deposition of Tracy Sales, Vol.2 
C. Deposition of Stacie Peabody 
D. Answers to Plaintiff's First Interrogatory, Stacie Peabody 
E. Plaintiff's Answers First Interrogatory, Tracy Sales 
F. Idaho Administrative Code, IDAPA 24.04.01, Rules of the Idaho Board of 
Cosmetology. 
G. Title 54, Professions, Vocations, and Businesses, chapter 8, 54-824. Establishments 
inspection Rules and chapter 5, 54-524. Inspections. 
H. Letter from Dr. Jeffrey Chandler, April 11, 2013 
I. Product label artwork for Let's Touch, Hospital and Salon Tuberculocidal"M•e•t•al-----~ 
Disinfectant, Isabel Christina. EXHIBIT 
J. State Board of Idaho, Bureau of Occupational Licenses, Idaho Board of ~ 
Cosmetology, inspection reports. i {JI 
May 9, 2013 llPage of 4 
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IV. Opinion 
Overview of Opinions 
Opinion 1- Stacey Peabody did not properly clean and disinfect her pedicure tub 
unit. Improper cleaning and disinfection of such units is a leading cause of 
leg/foot related infections in nail establishments and her failure to do so 
significantly increase the potential for clients to develop directly related skin 
infections due to microbial cross-contamination. 
Opinion 2- Stacey Peabody failed to properly follow label directions and by doing 
so misused an EPA registered disinfectant, Let's Touch, and created a potential 
infection risks for clients. 
Opinion 3- An owner of a nail establishment, Stacey Peabody is responsible for 
providing safe conditions for workers, clients, visitors, etc. and she is incorrect to 
place this responsibility on the inspectors working for the Idaho Bureau of 
Occupational Licenses or the Board of Cosmetology. 
Opinion 4- It is the responsibility of a nail establishment owner to assume the role 
of salon manager, unless the owner specifically assigns these tasks to another 
person under their management who is properly trained to perform these duties. 
It is not correct to claim these tasks are responsibility of the inspectors working 
for the Idaho Bureau of Occupational Licenses or the Board of Cosmetology. 
Opinion 5- Stacey Peabody failed to make efforts to ensure those working in her 
establishment were doing so safely and properly; actions which can significantly 
increase the potential for transmission of infectious organisms, e.g. bacteria, 
fungi or viruses. 
Opinions with Supporting Information 
Opinion 1- Stacey Peabody did not properly clean and disinfect her pedicure tub unit. 
Improper cleaning and disinfection of such units is a leading cause of leg/foot related 
infections in nail establishments and her failure to do so significantly increase the 
potential for clients to develop directly related skin infections due to microbial cross-
contamination. 
• When asked to describe her procedures for cleaning and disinfecting her 
pedicure tub unit, Stacey Peabody claims, " ... I would run some Let's Touch 
through the jets." This is an improper use of an EPA registered product as well 
as, being ineffective as a disinfectant for this purpose and when used in this 
manner. 
• Many pedicure related infection are caused by improper cleaning and disinfection 
of the pedicure tub units and in my experience units with pipes that direct water 
are the most often implicated in pedicure related infections. 
. .......... . 
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Opinion 2- Stacey Peabody failed to properly follow label directions and by doing so 
misused an EPA registered disinfectant, Let's Touch, and created a potential infection 
risks for clients. 
• Let's Touch is not designed or approved for use in the manner in which Stacey 
Peabody claimed to have used the product, nor would it have resulted in proper 
or effective disinfection of the pedicure tub units her nail establishment. 
• Let's Touch products are of high quality and have high efficacy when used in 
accordance with the labeling instructions and all warnings are heeded, but that 
was not done by Stacey Peabody. 
• The product labeling direction's for Let's Touch says, "it is a violation of federal 
Jaw to use this product in a manner inconsistent with its labeling." The remainder 
of the label provides instructions on how to disinfect "instruments". The products 
label does not recommend or provide usage instructions for any type of pedicure 
tubs and constitutes misuse for Stacey Peabody to use Let's Touch in the 
fashion she's claimed in her deposition. (Page 29) 
• The product's labeling clearly states that the proper use for this product is with 
"metal salon instruments including manicurist nippers and cuticle pushers, 
shears and metal skin care instruments". Therefore it is a federal requirement 
that this disinfectant be used only on metal instruments and is effective only 
when diluted, used and stored as directed on the Let's Touch product label. 
• Improper use of an EPA registered disinfectant reduces disinfection efficacy and 
may leave a surface covered with residual contamination that could later result 
in an infection and provides no assurance that clients are protected from 
microbial cross-contamination. 
Opinion 3- An owner of a nail establishment, Stacey Peabody is responsible for 
providing safe conditions for workers, clients, visitors, etc. and she is incorrect to place 
this responsibility on the inspectors working for the Idaho Bureau of Occupational 
Licenses or the Board of Cosmetology. 
• Federal OSHA CFR 29, 1910 requires business owners to ensure safe working 
conditions and under the Hazard Communication Standard they are required to 
provide warnings and effective training related to minimizing workplace exposure 
to potentially hazardous substances. 
• Due to the too few inspectors, it would be highly unusual to for a state board 
inspector to visit a nail establishment several times per year, unless the salon 
had drawn attention due to previous violations of the rules and/or regulations. 
More typically, salon establishment inspections occur at 18 to 36 month intervals. 
Therefore, it is unreasonable to assume these rare inspections ensure those 
working in her nail establishment were working safely. 
May 9, 2013 3IPage of 4 
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• Inspection reports from the State of Idaho Bureau of Occupational Licenses, 
Board of Cosmetology demonstrate that Stacey Peabody's nail establishment 
was suspected every two years, 2007, 2009, and 2011. In 2009 and 2011, points 
were deducted from her personal inspection score in relation to improper 
"Instrument Sanitizing". 
• In 2011, Stacey Peabody's citation was for failing to properly change the 
disinfectant used to disinfect salon implements as required while in 2009 two 
points were again deducted and the reason cited was, "needs hospital grade 
sanitizer for files and brushes". 
Opinion 4- It is the responsibility of a nail establishment owner to assume the role of 
salon manager, unless the owner specifically assigns these tasks to another person 
under their management who is properly trained to perform these duties. It ·is not correct 
to claim these tasks are responsibility of the inspectors working for the Idaho Bureau of 
Occupational Licenses or the Board of Cosmetology. 
• When asked what she knew about the other technicians cleaning and disinfection 
procedures, Stacie Peabody stated, "No. I basically relied on the Bureau of 
Occupational Licenses to do their job and inspect each business owner and 
given their inspection results ... So I relied on the state to do their job and say, 
yes, everyone that is working, leasing under you, under their own business, has 
met the state requirements... That's their job, that's not my job." (Page 31) and 
she claims to have, "I had zero control." (Page 43). 
Opinion 5- Stacey Peabody failed to make efforts to ensure those working in her 
establishment were doing so safely and properly; actions which can significantly 
increase the potential for transmission of infectious organisms, e.g. bacteria, fungi or 
viruses. 
Respectfully submitted, 




Scientific, Regulatory and Technical Expert 
for the Cosmetic, Beauty and Personal Care Industry 
Specializing in International Beauty/Cosmetic/Personal Care Development, Testing, Safety, 
and Regulations with Extensive Expertise in Salon Products, Services and Best Practices 
President 
Schoon Scientific & Regulatory Consulting , LLC 
and 
Co-Chair Nail Manufacturers Council 
Professional Beauty Association 
Contact Information 
Doug Schoon 
33935 Crystal Lantern 










Doug Schoon I CV 2012 
Synopsis of Expertise 
Doug Schoon is considered a leading technical, regulatory and scientific expert in 
beauty, cosmetic and personal care industry. For 20 years he served as the Vice President of 
Science & Technology of a world-class research and development laboratory and is now a 
highly respected scientific, technical and regulatory consultant. Schoon often provides expert 
testimony before courts, as well as, domestic and international regulatory bodies and panels. 
His expertise in the salon/cosmetic/personal care industry is broad and includes on all aspects 
of professional beauty salons and services; skin care, cosmetology, pedicure, manicure and 
artificial nail products/procedures, cosmetic personal/care product development, quality, 
labeling, warnings, regulations, as well as proper handling and safe use. Schoon is a world 
renowned scientist, author and educator for the professional salon industry specializing in risk 
identification, communication and prevention. 
Schoon works as an industry liaison to NGO groups, associations and government 
organizations and specializes in US and Canadian cosmetic product regulations and 
ingredient issues. Besides his considerable chemical and scientific expertise, he is also 
knowledgeable in the fields of toxicology, polymer science, materials testing. 
Beauty Industry Related Job Experience 
• Masters of Science Degree in Chemistry, University of California-Irvine (1982-84). 
• President; Schoon Scientific+ Regulatory Consulting, LLC (2007- present) 
• Chief Scientific Adviser- Creative Nail Design, Inc (2007-present) 
• V.P., Science & Technology- Creative Nail Design, Inc. (1988-2007). 
• Co-Chair, Nail Manufacturer's Council/Professional Beauty Association (2003- present) 
• Executive Director and Founder of Chemical Awareness Training Service (1986-92). 
• Consulting Chemist for the American Beauty Association (1987-2003). 
• American Beauty Association, Safety and Standards Co-Chair (1999-2003) 
• Author of several salon safety and chemistry books for beauty professionals. 
• Author of many informational/best practices brochures for beauty professionals 
• Author of audio-cassette and video safety training programs for beauty salons. 
• Works with State, Federal and International regulators to develop beauty industry 
related standards and regulations. 
• Experienced working with Canada, Australia, EU, and Japanese cosmetic regulatory 
agencies and many domestic and international trade associations. 
• Over thirty years experience as a researcher, lecturer, author and educator. 
• World renowned expert; considered a leading scientist in the field with extensive 
expertise in ingredient safety of professional salon and retail products. 
21Page 
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Publications/Books 
(2012) Contributing author to Baran & Dawber's Diseases of the Nails and their Management 
to be published by Wiley in late 2012. 
(2012) Contributing author to Nanotechnology in Cosmetics, authored "Nanotechnology and 
Nails", to be published by Springer in late 2012. 
(2011) Contributing author to Atlas of Cosmetic Dermatology 5th Ed. - co-authored two 
chapters, "Cosmetology for Normal Nails" and "Cosmetics for "Abnormal and Pathologic 
Nails". 
(2009) Contributing author to Cosmetic Dermatology 2nd Ed, Z. Draelos- authored a chapter 
entitled, "Nail Prosthetics". 
(2009) Contributing author to Atlas of Cosmetic Dermatology 4th Ed. - co-authored two 
chapters, "Cosmetology for Normal Nails" and "Cosmetics for "Abnormal and Pathologic 
Nails"'. 
(2007 and 2009) Contributing author to Milady's Standard Hair Technology, 2008 and 2010 
editions- the leading textbook used to instruct student hair professionals around the world. 
(2007, 2009 and 2012) Contributing author to Milady's Standard Nail Technology, 5th, 5th and 
]1h edition- the leading textbook used to instruct student nail professionals around the world. 
(2005) Author of Milady's Nail Structure and Product Chemistry 2nd edition- a book that 
teaches basic through intermediate level product chemistry and discusses the natural nail and 
related professional products and services. 
(2003) Contributing author to Milady's Standard Nail Technology, 4th edition- the leading text 
book used to instruct student nail professionals around the world. 
(1994) Author of Milady's HIV/AIDS & Hepatitis- Everything You Need to Know to Protect 
Yourself and Others. Book addressing communicable diseases in beauty salon. 
(1996) Author of Milady's Nail Structure and Product Chemistry- a book that teaches basic 
through intermediate level product chemistry and discusses issues related to the natural nail. 
(1998 & 2005) Co-author of several chapters in Cosmetic Dermatology, Edited by Dr. R. 
Baran- book teaching practicing dermatologist about the cosmetics of the skin, nails and hair. 
(1988) Author of the videotape and manual ... For Your Health! The Guide to Professional 
Salon Chemical Safety- the industry's first "Right-to-Know" training program for beauty 
salons/schools. 
(1990) Editor and Publisher of The Key ... to Unlock the Mysteries of Modern Nail Technology. 




Doug Schoon I CV 2012 
(1993) Author of Milady's Hair Structure and Chemistry Simplified- a book with accompanying 
Experiment Manual designed for cosmetology/beauty school students and instructors. 
Also, many dozens of articles for beauty industry and trade magazines since 1989 and 
remains a regular contributor to several professional beauty industry trade magazines 
including; ExceptioNail (Canada), Professional Beauty (Australia) Nails and NailPro (US), 
Scratch (United Kingdom), Nails Magazine (US). 
Education 
1984 University of California- Irvine, CA. Masters Degree/Chemistry 
1982 California State University- Long Beach, CA. Bachelors Degree/Chemistry 
1974 Medical Laboratory Technician Training, U.S. Army, Fort Sam Houston, TX 
As well as, many years of additional advanced education classes in; toxicology, anatomy, 
physiology, polymer chemistry, cosmetic chemistry and material science, critical thinking, etc. 
Employment History 
Schoon Scientific+ Regulatory Consulting ,LLC 
Dana Point, CA. 
Title: President (7 /07 to present) 
Creative Nail Design, Inc. 
Vista, CA. 
Title: Chief Scientific Advisor (6/07 to present) 
Creative Nail Design, Inc 
Vista, CA. 
Title: V.P of Science and Technology (12/88 to 6/07) 
Chemical Awareness Training Service/Newport Beach, CA. 





Bacon /ndustriesllrvine, CA. 
Title: Director of Research and Development (1985-1988) 
MD Pharmaceuticals/Costa Mesa, CA. 
Title: Researcher (1984-1985) 
ROK Industries/San Pedro, CA. 
Title: Laboratory Manager (1981-1982) 
Shell Oil Laboratory/Carson, CA. 
Title: Laboratory Technician (1978-1980) 
St. Mary's Hospital/Long Beach, CA. 
Title: Laboratory Technician (1976-1978) 
U.S. Army- Natick Research Labs 
Title: Research Laboratory Technician (1974-1976) 
Industry References 
George Schaffer, President 
OPI Products, Inc. 818-759-2400 
Jan Arnold, Co-Founder 
Creative Nail Design, Inc. 760-599-2900 
Deborah Carver, Publisher 
NailPro Magazine 818-782-7328 
Cindy Drummey, Publisher 
Nails Magazine 310-533-2400 
Many additional references available on request 




JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 4 77-5210 
Email: iames@jjlawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
~~-.--_-::_-~_"""'lf_t.,.,,L~.~~.-n_....,;z=:z>~-
JUL 0 2 2013 
CHRISTOPHER D. RICH, Clerk 
By CHELSIE PINKSTON 
O!:PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SP A; and LINDA 
COOK, individually; 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV Pl 1206516 
AFFIDAVIT OF 
JEFFREY L. CHANDLER, D.P.M 
JEFFREY L. CHANDLER, D.P.M., being first duly sworn upon oath, deposes 
and says: 




1. That this Affidavit of Jeffrey L. Chandler, D.P.M. is submitted in 
support of Plaintiffs Opposition to Defendants Stacie Peabody and Fingerprints Day 
Spa's Motion for Summary Judgment. 
2. That Affiant is a practicing board certified podiatrist. 
3. That attached hereto is Exhibit A, a true and· correct copy of my 
opinion letter dated May 8, 2013, which contains information as to my qualifications as 
an expert and my opinions expressed in this action pursuant to Idaho Rules of Evidence 
702-705 and as disclosed pursuant to Idaho Rules of Civil Procedure 26(b )( 4). 
FURTHER, your Affiant sayeth naught. 
0 ruf 
SUBSCRIBED AND SWORN to before me this rxd-· day of May, 2013 . 
• 
~£1hfe{ 
Residing at -~ .':1f"'1i 
My Commissioi; pires: to-,).). -It, 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of July, 2013, a true and correct copy 
of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 61h Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
[XI U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 




and Fingerprints Day Spa ·hr .~Ii l ·· · <': 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
Attorney for Defendant, Linda Cook 
:· .,. •1,1• 
[XJ U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[)(l - Email: jeff@heinemanlaw.com 
•I '_. 
.I•' 
(Xl , "u.s. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
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Fellow American College of Foot Surgeons 
Dip I ornate American Board of Podiatric Surgery 
Member American Pediatric Medical Association 
JEFFREY L. CHANDLER, D.P.M., P.A. 
Ankle & Foot Center 
May8, 2013 
Regarding Tracy Sales 
1. What is the nature and extent of your diagnosis with respect to any injuries or 
conditions pertaining to Tracy Sales' foot post April 19, 2010? 
I first saw Ms. Tracy Sales on December 27, 2010 with a chief complaint of 
ongoing pain, swelling and erythema of her right toe. Ms. Sales stated she had a 
pedicure in April 2010 and "it has gone downhill from there." Ms .. Sales stated 
she has seen a physician for this problem; was placed on antibiotics and a pick-
line. We performed a history exam with X-Rays, arid it was thought. Ms. Sales 
may have had an ingrown .toe nail stemming fr9m the April 2010 pedicure. 
At this time, we decided to excise the right lateral border under local anesthesia. 
We placed the local anesthetic block and proceooed to excise the lateral border. 
Phenol (Carbolic Acid) was used to kill the root and avulsion of nail was 
performed to ensure infection was not staying undemeath the nail. The foot was 
dressed with dry sterile dressing after Neosporin and a betadine adaptec was 
applied to the nail bed and i.nstructions to soak as directed. Ms. Sales was to 
return for follow~up care at a later date. 
On December 28th, 2010, Ms. Sales called complaining she was unable to soak 
her foot due to the pain. ~tie was ~en in office and the right toe looked as if 
there was a decrease in redness and swellir.ag. · 
On January 3, 2011, Ms. $ales was seen for routine follow-Up care. She stated 
that it ·appears to be healing and then fl~jrs up $Qain; It was noted that redness 
and swelling had decreased. 
Ms. Sales was seen in office on January 17, 2011 for a pre-operative 
appointment. Per the history and Ph.Y$iCal, Ms. Sales had a nail trim, polishing 
and pedicur~ at a salon and from ther~ Mit a(J went downhill." She was seen by 
another physician and placed on antibiotic$ as well as a PICC line with no 
resolution. A partial matrixectomy was pertonned on December 27, 2010 using 
phenol. l.n doing the Phenolization, a .sac of .fluid was eventually extruded from 
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Fellow American College of Foot Surgeons 
Diplomalc American Board of Podiatric Surgery 
Member American Podiatric Medical Association 
JEFFREY L. CHANDLER, D.P.~.,P.A. 
Ankle & Foot Center 
the joint still appears to be inflamed, and a decision to take a bone scan to check 
for a "hot spot" was made. 
The decision to open the joint, clean it out and culture it in surgery was made to 
ensure there was no osteomyelitis. 
Ms. Sales was brought to the OR in satisfactory condition and placed on the OR 
table in the supine position under local anesthetic. The· right foot was prepped, 
draped and lowered into the sterile field. A Penrose drain was used to prevent 
bleeding and then an incision was made across the dorsal aspect of the IPJ. The 
incision was deepened through sharp and blunt dissection. The bleeders were 
clamped and tied and an incision was carried dQwn into the capsule. The 
capsule was opened. There was not much fluid in the capsule. In the joint, 
however, was fluid that was sent for culture. It appeared to be clean. We 
suspected because she has a history of psoriasis that this is probably a psoriatic 
arthritic joint. We inspected the joint and there appeared to be no apparent 
damage done, just minor inflammation of the toe. The wound was irrigated and 
then closed with 4-0 Vicryl across the joint and across the tendon to recoapt the 
extensor tendon x 2 and then the skin was clo~d with 4-0Prolene. We placed 
some Depo-Medrol into the joint for anti-inflammatory. She was p~ on Cipro 
750mg at this time. · · 
Ms. Sales was seen on Janµary 20th, 2011 for a bandage change and the edema 
seemed to be subsiding. She was then seen on February 1st to have sutures 
removed and to then be seen in another month. On the 28th of February she 
r~tumed to the office with concerns that her toe was still swollen and red. It 
appeared she was still having an arthritic process and was given Filc;Jene 20mg. 
At this time we decided to look for mycobacteria". 
On March 14th we did a local anesthetic and biopsied a tissue to send tp St. 
Luke's. The results indicated there was no fungt,ts or yeast isolated. · 
In answer to the question, I ·felt that at first it might be an ingrown toe nail; then 
thought might be psoriatic arthritis. However 3$ this continued to be on going and 
no other lesions or psoriatic joint processes in any other place in her· body except 
where the toe had been worked on by this salon in April of 2010, we determined 
that it was a mycobacteri~I infection that was a result from the incident Tracy 
Sales had a~ the Salon. 
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2. Is there a causal relationship between the injuries or conditions set forth in your 
answer above and the incident of April 19, 2010, incident involving Tracy Sales, 
Stacie Peabody dba Finger Prints Day Spa, and Linda Cook? If so, upon what do 
you base your opinion? 
I do believe there is a causal relationship between the injuries Ms. Sales 
sustained and the treatment she received as a result to the incident at the salon 
in April 2010. She never has any joint inflammation or lesions anywhere on her 
body up to this point, and after the incident that occurred on April 201 O is when 
she began to experience these problems. 
3. Has the treatment Tracy Sales.received for her incident-related injuries 
proximately resulting for the April 19, 2010, incident been reasonable and 
necessary? 
Yes, in my medical opinion I believe she has received treatment for her incident 
related injuries that has ~n both reasonable and necessary. . . 
4. Are the costs for the treatment Ms. Sales.has received for her incident-related 
. injuries proximately resulting for April 19, 2010 iftcident reasonable and in 
accordance with ·rates charged in your profession for similar services? 
Yes, I am a board eertifieq member of American Medical Pediatric Association, 
Idaho Pediatric Medical Association, and am providers for Blue Cross and Blue 
Shield and most other inl;lurance related comp~nies, and I am within the cost of 
most other doctors in my profession. 
5. What is you prognosis witt) respect to Tracy ~les' foot injuries and/or 
conditions? 
Note that we did go on to find osteomyelitis in her foot after doing an MRI. The 
bone scan was positive an~ then the MRI was .done and was positive. We had to 
go in ~rid removed a portion of the joint of the bone and sent that tissue in and 
they were never able to isolate what the infectious process was. We determined 
once again that is was mycobacteria. · 
6. What is the nature and extent of any incident-related limitations, re~ctions, or 
impairments, as well as applicable dates or time. periods of such limitations, 
restrictions •. or impairments as it pertains to Tracy Sales? 
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We explained to Ms. Sales that if this oontinues we might need to fuse her joint to 
eliminate the infectious process by cutting out the infected joint and then fusing it 
together, however, after her surgery in which we removed a portion of the joint, 
the infectious process appears to have subsided. She does still occasionally 
have som.e pain with her toe but not to the extent it was prior to the intervention 
and removing that portion of that joint. 
7_ What additional treatments, if any, do your recommend for Tracy Sales at this 
time? 
It was explained to her we could fuse the joint. but the fusion was not necessary 
if the pain was not significant to n,eed such treatment. . 
8. What is the nature, extent, and reasonable· cost estimate of any future medical 
treatment·and/or procedures that Tracy Sales will need as a proximate result of 
her incident-related injuries sustained because the April 19, 2010, incident? 
If she .has to have a fusion of the. Inter Phalangeal Joint (IPJ) the cost for code 
28760 for the doctors' fees would be $1,604.00 and for the surgery center would 
be $1 ;734.00; hardware would be between $200-$400. 
9. Any other 9bservations or medical opinions th~t may have related to the injuries, 
medical complaints, limitations, on-going impairments, and future medical 
treatment Tracy Sales has received or will received for her incident-related 
injuries proximately resulting from the April 19, 2010, incident? 
·Not at this time. 
10. What documentation and have you reviewed in formula~ing your opinions and 
responses to the above questions? 
In addition to copies of the bone scan, MRI, x-rays, pertinent medical records and 
billing.were all reviewed. 
11. What are your credentials, licenses, specialties, and professional associations or 
attainments? 
I graduated from medical school in 1974 in San Francisco and did my residency 
at Beach Community Hospital. I taught 3 years at UCUA Medi~I Center. I was 
board certified in 1980 from the American Board of Podiatric Surgery, also 
received my Ankle and Foot Medical Board of Podiatric Surgery, was a National 
Honor Society Member, anq in the top 5 in class in medical school. 
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12. What professional publications, articles, or other similar writings have you 
authored or co-authored within that last ten years? 
I have not written and articles. 
. . 
13. What is your compensation for providing your expert opinions in this action? 
Approx. $500.00, if we have to go to court it will be more than that. 
. . 
o~e~~ 
Jeffrey Ch~nd~e~ t 
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CHRISTOPHER D. RICH, Clerk 
By CHELSIE PINKSTON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
rrRACY SALES, individually, Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV PI 1206516 
AFFIDAVIT OF LINDA COOK 
LINDA COOK, being first duly sworn deposes and says upon oath: 
1. That I am competent to testify as to the matters contained herein. 
2. That I worked at the business Stacie Peabody owned, commonly known as Finger 
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Prints Day Spa, for the period of July 2007 to March 2011. I never signed a written 
contract of any kind with Stacie Peabody. 
3. Stacie Peabody did not employ a receptiorust in relation to the Finger Prints Day 
Spa, and required that everyone at the business answer the telephone, regardless of 
who the telephone call was for and whether or not it required that person to interrupt 
what they were doing to answer it. 
4. During the 2011 Christmas season, Stacie Peabody entered into a coupon agreement 
in connection with her business, Finger Prints Day Spa, with a coupon distributor. 
Stacie Peabody also sold some of the coupons herself and kept that money. I told 
Stacie Peabody ahead of time that I did not want to participate in the Coupon 
promotion. However, after the coupons were out, I was made to feel that I had to 
provide some of the free services to avoid damaging the salon's reputations, which 
would have hurt my business. 
5. I did not have a written lease agreement. However, it was my understanding that I 
was responsible for cleaning and maintaining my own nail stations and 
tools/implements, and Stacie Peabody was responsible for cleaning and maintaining 
the Finger Prints salon and all the shared areas including the foot basins and tubs. 
6. There were two foot basins at the salon, and their use was shared by all the workers 
in the salon, including Stacie Peabody. Although I understood it to be Stacie's 
responsibility to clean and disinfect the foot basins, I cleaned the foot basin I used. 
7. In 2008, Stacie Peabody also increased our leases by $10.00 per month to hire 
someone to clean the work stations. During the Spring of 2010, Stacie Peabody was 
not in the salon as often due to surgery on her shoulder. I am not sure who cleaning 
salon during that time-- she hired someone (who quit) for a portion of that time. 
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. ' 
FURTHER,. your Affiant sayeth naught. 
DATED this £day o~ April, 2013 . 
. ~~~.r:x:·~t ··~~:"';._~. !~·~O,....~\ ·~ &HJ 
: ! : ·• LmdaCook 
•' I I ~ 
SUBSCRIBED AND swo~~-....... / ~y ofMarcb, 2013. -.,..··~OF ••• ·4'~ ...... 
NOl:a.JW Public for Idaho 
Residing at ~ J5P . Commission~>~.!.?~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of July, 2013, a true and correct copy 
of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 61h Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
Attorney for Defendant, Linda Cook 
[}(j U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
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JUL 0 2 2013 
CHRISTOPHER D. RICH, Clerk 
By CHELSIE PINKSTON 
D~PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
Case No. CV PI 1206516 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
SECOND MOTION FOR SUMMARY 
JUDGMENT AND MOTION TO 
STRIKE 
COMES NOW the above-named Plaintiff, Tracy Sales, by and through her 
counsel of record, Jacobson & Jacobson, PLLC, and hereby submits Plaintiffs 
Memorandum in Opposition to Defendant's Second Motion for Summary Judgment and 
Motion to Strike. This Memorandum is supported by the Affidavit of James F. Jacobson 
in Opposition to Defendant's Second Motion for Summary Judgment and Motion to 
Strike, the Affidavit of Doug Schoon, the Affidavit of Jeffrey L. Chandler, D.P.M., and 
the Affidavit of Linda Cook. 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S SECOND MOTION FOR 




Defendants Peabody and Fingerprints Day Spa 1 ("Defendants") have again moved 
this Court for summary judgment, based this time on Plaintiff's claim of direct 
negligence against Defendants. While the tenor of Defendants' argument is at times 
aggressive and caustic, it nevertheless lacks substance and fails to demonstrate as a 
matter of law that Defendants are entitled to summary judgment. 
Plaintiff has set forth genuine issues of material fact showing Defendants 
breached their duty of care to Plaintiff, which breach caused Plaintiff damage. Mr. 
Schoon is competent to testify as to the matters contained in his affidavit, and Dr. 
Chandler's is the only testimony in the record regarding causation. Defendants have put 
forward no basis in law or fact upon which they are entitled to summary judgment. 
Thus, summary judgment is inappropriate as to Plaintiff's claim of negligence 
against Defendants. Plaintiff will not provide an additional statement of facts in this 
briefing, as one was previously provided to the Court in relation to Defendants' prior 
summary judgment motion. Plaintiff will make salient references to the record in the 
argument set forth below, and Plaintiff has resubmitted supporting affidavits for the 
convenience of the Court. References to the record are based on the current affidavits 
submitted. 
1 Fingerprints Day Spa is only an assumed business name and has no legal or juridical personality. Stacie 
Peabody is personally liable for those actions and omissions pertaining to her business known as 
Fingerprints Day Spa. 
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II. 
SUMMARY JUDGMENT STANDARDS 
On a motion for summary judgment "[a]ll disputed facts are to be construed 
liberally in favor of the non-moving party, and all reasonable inferences that can be 
drawn from the record are to be drawn in favor of the non-moving party." Purdy v. 
Farmers Ins. Co. of Idaho, 138 Idaho 443, 65 P.3d 184, 186 (2003), citing, Infanger v. 
City o/Salmon, 137 Idaho 45, 44 P.3d 1100 (2002). If the record contains any conflicting 
inferences upon which reasonable minds might reach different conclusions, summary 
judgment must be denied. McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360, 364 
(1991). Summary judgment is inappropriate "if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there" are genuine issues 
relating to material facts in the case. See Id. 
III. 
ARGUMENT 
Plaintiff has offered the expert opinions of Doug Schoon in demonstrating 
Defendants' liability in this action, and Mr. Schoon is one of the foremost experts in the 
United States with respect to the beauty and cosmetology industries. Defendants do not 
have an expert witness to respond to Mr. Schoon, but rather assert various bases for the 
conclusion that Mr. Schoon's opinions do not aid the trier of fact in this action. 
Defendants' arguments are in error and are not grounds for granting summary judgment 
as to Plaintiffs claim or granting Defendants' motion to strike. 
Defendants spend much effort in discussing the impact of I.C. §54-824A and 
IDAPA 24.04.01.800 on Mr. Schoon's opinions. In doing so, Defendants attempt to 
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insert elements into that statute and regulation that do not exist. LC. §54-824A states, in 
full, the following: 
(1) Except as otherwise provided in subsection (2) of this section, all instruments 
used by persons licensed pursuant to this chapter shall, after cleaning and prior to use on 
each patron, be disinfected with a disinfecting agent registered by the U.S. environmental 
protection agency as hospital grade or better. 
(2) Nail instruments shall be sanitized m accordance with manufacturers' 
standards. 
(3) Every precaution shall be taken by persons licensed pursuant to this chapter to 
prevent the transfer of disease causing pathogens from person to person. 
Significantly, the affirmative requirements of the statute are in the passive voice, 
which is to say that the actor is unidentified. The statute does not specify who is to take 
the action required pursuant to it. The actor under the statute is identified in the 
administrative regulations promulgated and enforced by the Bureau of Occupational 
Licenses and the Idaho Board of Cosmetology, which require that facilities such as 
Defendants' facility be under the direct supervision of a licensed operator. IDAP A 
24.04.01.800 (12). Those same regulations place requirements on the licensed operator 
to ensure that the facility is properly cleaned and sanitized. Id. 
Defendants are the licensed operators and self-identified owners of the facility. 
(Jacobson Affidavit; Exhibit A, p. 7, 11. 6-21). They are the owners of the pedicure 
station and foot basin in which Plaintiff was injured. (Jacobson Affidavit; Exhibit A, p. 
14, 11. 5-11 ). They bear the responsibility of ensuring that the facility's equipment, 
including the foot basins, were properly cleaned, sanitized, and disinfected. (Schoon 
Affidavit; Exhibit A, p. 3-4). Further, Defendants were the only persons inspected by the 
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Bureau of Occupational Licenses, and no other person or entity was inspected by the 
Bureau. (Jacobson Affidavit; Exhibit B). 
Those who worked in the Fingerprints Day Spa facility, including Linda Cook, 
understood that it was Defendants' responsibility to clean and disinfect the pedicure 
stations, including the foot basins. (Cook Affidavit, 2 ~ 5-6). In fact, Defendants at one 
point specifically hired someone to clean the facility, including the pedicure stations and 
their attendant foot basins. (Cook Affidavit,~ 7). 
Thus, Defendants had a legal duty to maintain, clean, sanitize, and disinfect the 
pedicure station and foot basin in which Plaintiff was injured. Defendants do not dispute 
that they had a legal duty of ordinary care to Plaintiff. (See Memorandum in Support of 
Defendants Stacie Peabody and Fingerprints Day Spa's Motion to Strike the Disclosure 
of Doug Schoon, and for Summary Judgment Re: Count I - Negligence, p. 10). The 
general duty of care, 1.C. §54-824A, and the IDAP A regulation and facts in the record 
affirm that duty on the part of Defendants. IDJI 2.00.1, IDJI 2.22, Ahles v. Tabor, 136 
Idaho 393, 395, 34 P.3d 1076 (2001); O'Guin v. Bingham County, 142 Idaho 49, 122 
P.3d 308 (2005); Sanchez v. Galey, 112 Idaho 609, 617, 733 P.2d 1234 (1986). 
Additionally, Defendants have maintained that they were the landlords of the 
premises on which Plaintiff was injured. (Peabody Affidavit,~ 1); (Cook Affidavit,~ 1). 
The duty of the land owner to the person injured on the land turns on the status of the 
injured person. See Peterson v. Romine, 131 Idaho 537, 540, 960 P.2d 1266 (1998). 
Defendants owed Plaintiff a duty as an invitee. An invitee is one who enters upon the 
premises of another for a purpose connected with the business conducted on the land, or 
2 Two Affidavits from Linda Cook have been submitted in relation to Defendants' summary judgment 
motion. One was submitted by Plaintiff and the other submitted by Defendants. Unless specifically 
marked by footnote, any reference in this brief to "Cook Affidavit" is to the Affidavit of Linda Cook 
submitted by Plaintiff in opposition to Defendants' summary judgment motion. 
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where it can reasonably be said that the visit may confer a business, commercial, 
monetary or other tangible benefit to the landowner. Id 
A landowner's duty to an invitee is that of ordinary care under all the 
circumstances, which means to avoid exposing invitees to an unreasonable risk of harm, 
which duty extends to all portions of the premises to which an invitee may reasonably be 
expected to go. See IDJI 3.03 and 3.09; Walton v. Potlach Corp., 116 Idaho 892, 781 
P .2d 229 (1989). Where the owner of the premises takes some action, through its method 
or manner of conducting business, then that owner is responsible for its negligence in 
injuring an invitee, without regard to whether the owner had constructive notice of the 
dangerous condition. McDonald v. Safeway Stores, Inc., 109 Idaho 305, 308, 707 P.2d 
416 (1985). 
As the owner of the premises, Defendants had a duty to exercise ordinary care in 
the maintenance and cleaning of their facility and to avoid exposing Plaintiff, as an 
invitee, to an unreasonable risk of harm. Defendants state that only Linda Cook owed 
Plaintiff a duty as an invitee, but the above law states otherwise. 
Contrary to Defendants' assertion, Mr. Schoon's testimony is not whether 
Defendants had a legal duty to Plaintiff, but whether Defendants' breached that duty. Mr. 
Schoon's opinions are that Defendants' conduct in maintaining, cleaning, sanitizing, and 
disinfecting their facility was below the applicable standard of care. Mr. Schoon's 
opinion is that Defendants improperly used the Let's Touch® product, specifically, "The 
products label does not recommend or provide usage instructions for any type of pedicure 
tubs and constitutes misuse for Stacie Peabody to use Let's Touch in the fashion she's 
claimed in her deposition." (Schoon Affidavit; Exhibit A). This is no sly insinuation, 
and. Defendants plainly admit that the labeling does not even mention foot basins. 
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The only effort Defendants made to sanitize and disinfect the foot basins at the 
facility was to run the Let's Touch® product through the jets in the foot basins, which 
was done only in relation to the clients Stacie Peabody serviced. (Jacobson Affidavit; 
Exhibit A, p. 29, 11. 11-22). This use of the Let's Touch® product was improper and in 
violation of federal law. (Schoon Affidavit; Exhibit A). Defendants were given ample 
opportunity in deposition to state everything done by them to maintain and clean the 
facility. If there were more facts to be known, Defendants' counsel could have elicited 
them in the deposition or submitted additional affidavits. Defendants have not done so. 
Such an argument has no place in Defendants' summary judgment motion. 
Defendants maintain that they had no such responsibility to maintain, care for, 
and clean the facility. (Jacobson Affidavit; Exhibit A, p. 15, 11. 11-15). Defendants have 
no knowledge as to what others were doing in sanitizing and disinfecting the facility, at 
the time of Plaintiffs injury or otherwise. (Jacobson Affidavit; Exhibit A, p. 28, 11. 6-9). 
Defendants were negligent in completely abdicating their responsibility to ensure the 
facility's equipment was properly cleaned and disinfected. 
Defendants state that they relied upon inspections from the Bureau of 
Occupational Licenses to determine whether their facility was being properly cleaned, 
sanitized, and disinfected. (Jacobson Affidavit; Exhibit A, p. 31, 11. 5-18, p. 33, 11. 14-18). 
This abdication of responsibility by Defendants was unreasonable. (Schoon Affidavit; 
Exhibit A, p. 3-4). 
Q. And, again, it's your testimony that you don't have any idea what the 
other technicians did with respect to cleansing or sanitizing equipment or 
these stations? 
A. No. I basically relied on the Bureau of Occupational Licenses to do 
their job and inspect each business owner and give their inspection results. 
Everyone had their own stations. They had their license at their stations. 
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The State came in and inspected everyone yearly, sometimes twice a year. 
(Jacobson Affidavit; Exhibit A, p. 31, 11. 5-15). 
Contrary to Defendants' testimony, the Bureau inspected Defendants' facility, for 
which she was the licensed operator, only once every two years. (Jacobson Affidavit; 
Exhibit B). Both in 2009 and in 2011, the Bureau's investigation found problems with 
the instrument sanitization at Defendants' facility. Id 
Further, Defendants were away from the facility for an extended period of three to 
four months straight during the spring of 2010, the time during which Plaintiff was · 
injured. (Cook Affidavit,~ 7); (Jacobson Affidavit; Exhibit A, p. 18, 11. 10-13). While 
Defendants made some arrangement for the cleaning of the facility for a brief period 
during that spring, there is no evidence that Defendants even provided for any type of 
regular cleaning and disinfecting of the facility during that spring. (Cook Affidavit,~ 7). 
All of the above facts show that a genuine issue of material fact exists as to 
whether Defendants breached their applicable duty of care. The issue of breach in a 
negligence cause of action generally is not a question of law, but one of fact reserved for 
the trier of fact. Fuller v. Studer, 122 Idaho 251, 253, 833 P.2d 109 (1992). Because 
multiple factual issues exist with respect to Defendants' negligence, summary judgment 
as to Plaintiff's negligence claim would be 4Jiproper based on an argument that no breach 
of the applicable standard of care occurred. 
Defendants argue that Mr. Schoon cannot provide expert op1ruon as to the 
causation of Plaintiff's injuries because he is not a medical doctor. Mr. Schoon does not 
purport to provide such expert testimony. However, Dr. Jeffrey Chandler provides expert 
testimony as a medical doctor as to the causation of Plaintiff's injuries. Defendants' 
failures, inaction, and abdication of responsibility for the proper cleaning, maintenance, 
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sanitizing, and disinfecting of their facility, including the pedicure stations and foot 
basins, caused Plaintiffs injuries. (Chandler Affidavit; Exhibit A). Defendants' 
negligence caused Plaintiff to suffer a mycobacterial infection that resulted in severe 
injury and multiple surgical procedures. Id 
Defendants argue that this causal link is pure speculation. Unfortunately for 
Defendants, there are no facts in the record to support their bare assertion. The only facts 
in the record are the opinions of Dr. Chandler regarding' causation. Thus, the only pure 
speculation is on the part of Defendants, who offer nothing more than bare, unsupported 
argument with respect to causation. It is also unfortunate that Defendants' counsel has 
attempted to testify as to the nature and effect of Plaintiffs medical records by including 
them as exhibits to his affidavit. Defendants' counsel is not competent to so testify, 
which is the basis for Plaintiffs motion to strike. The Court should not consider 
Plaintiffs medical records submitted by Defendants' counsel for purposes of this 
summary judgment motion. 
No reported Idaho case addresses injuries suffered in a salon/spa facility similar to 
those of Plaintiff. However, the Louisiana case of DeTraz v. Lee dlb/a Virgin Nails, 900 
So.2d 1099 (La.App. 3 Cir. 2005), is illustrative of these types of injury cases. Michelle 
DeTraz was injured when she received a pedicure from the defendant on September 23, 
2002. Earlier that day Ms. DeTraz had cut her leg while shaving. The part of her leg that 
she cut was immersed in a tub at defendant's establishment. Just a few days after the 
pedicure, Ms. DeTraz noticed a red bump in the area where she cut her leg. The 
symptoms became progressively worse until Ms. DeTraz sought medical treatment a 
month after her pedicure. Ms. DeTraz was able to prove that the defendant had not 
properly cleaned the tubs in the establishment. The Louisiana Court of Appeals, applying 
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the Housley presumption, held that Ms. DeTraz met the burden of proof on causation and 
awarded damages. The Housley presumption derives from the Louisiana Supreme Court 
case Housley v. Cerise, 579 So.2d 973 (La.1991), in which the court determined: 
A claimant's disability is presumed to have resulted from an accident, if 
before the accident the injured person was in good health, but 
commencing with the accident the symptoms of the disabling condition 
appear and continuously manifest themselves afterwards, providing that 
the medical evidence shows there to be a reasonable possibility of causal 
connection between the accident and the disabling condition. 
Plaintiffs claim mirrors the DeTraz case in many respects other than the event 
that created the opening for the bacteria occurred at Defendants' establishment. While 
Idaho has not adopted a causal presumption in these cases, Dr. Chandler's opinions set 
forth his opinion as to causation and the basis for it. 
Plaintiff has met her burden of demonstrating that genuine issues of material fact 
exist as to her negligence claim against Defendants. 
IV. 
CONCLUSION 
Plaintiff respectfully requests this Court deny Defendants' summary judgment 
motion and motion to strike. 
DATED this 2nd day of July, 2013. 
JACOBSON & JACOBSON, PLLC 
By~~ 
James F. Jacobson 
Attorney for Plaintiff 
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DEPUTY 
ORIGINAL 
IN THE Dl$TRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
I. 
Case No. CV Pl 1206516 
DEFENDANTS' REPLY 
MEMORANDUM RE: MOTION TO 
STRIKE AND MOTION FOR 
SUMMARY JUDGMENT, AND 
RESPONSE TO PLAINTIFF'S 
MOTION TO STRIKE 
INTRODUCTION 
Plaintiff has not established that Defendants Stacie Peabody and Fingerprints 
Day Spa (hereinafter referred to collectively as "Ms. Peabody") owed her anything more 
than a general duty of ordinary care under the circumstances. Further, notwithstanding 
Plaintiff's erroneous construction of the facts, the record before the Court demonstrates 
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that Ms. Peabody complied fully with said duty, and the inadmissible and irrelevant opinion 
of Doug Schoon provides no evidence to the contrary. Therefore, Plaintiff has not provided 
evidence of breach to support her claim, and summary judgment for Ms. Peabody is 
appropriate on this basis. 
In the alternative, Plaintiff has not (and cannot) provide admissible evidence 
of causation in this matter. That is, Plaintiff's causation theory amounts to pure 
speculation, and her causation expert, Dr. Jeffrey Chandler, reflects that in his Opinion 
Letter. As such, Dr. Chandler's "opinion" regarding causation does not provide the 
evidence Plaintiff needs to overcome summary judgment on the causation element of her 
claim, and summary judgment for Ms. Peabody is appropriate on this additional basis. 
Finally, Plaintiff has not put forth any meaningful argument in support of her 
Motion to Strike. Nor has she cited any case law in support of said argument. Accordingly, 




Plaintiff Has Not Put Forth Admissible Evidence of Breach by Ms. 
Peabody 
1. I. C. 54-824A and IDAPA 24. 04. 01. 800(12) do not impose a duty upon Ms. Peabody to 
ensure sanitation of equipment used by a Jessee. 
Plaintiff attempts to read into the applicable Idaho Code and administrative 
regulations a duty by Ms. Peabody to ensure the sanitation of the instruments and 
equipment used by the indep.endent contractors leasing space in her spa. Plaintiff 
specifically points to l.C. 54-824A and IDAPA 24.04.01.800(12) to infer that because 
cosmetology shops "must be licensed and under the direct supervision of a licensed 
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operator," Ms. Peabody owed an absolute duty to ensure the sanitation of Ms. Cook's 
equipment. In doing so, Plaintiff ignores other language in both the Idaho Code and the 
applicable IDAPA regulations that points directly to the equipment operator as bearing the 
responsibility to clean and sanitize her own equipment prior to each use on a patron. See 
IDAPA 24.04.01.800.03-.04; see also l.C. 54-824A ("all instruments used by persons 
licensed pursuant to this chapter shall, after cleaning and prior to use or each patron, be 
disinfected .... "). It is undisputed that Ms. Cook was a licensed cosmetician and was the 
equipment operator at the time of Plaintiff's pedicure. Therefore, under l.C. 54-824A and 
IDAPA 24.04.01.800, it was Ms. Cook, not Ms. Peabody, who was responsible for ensuring 
the foot basin was cleaned and sanitized before Ms. Cook used it in conjunction with the 
subject pedicure on her client. 
Additionally, Plaintiff's tortured reading of these laws and regulations makes 
sense only when one assumes the shop owner has the ability to control the lessee; 
Plaintiff's argument is an atfempt to back-door in her already-defeated theory of 
respondeat superior. This Court has specifically found that no set of facts exist in this case 
under which Ms. Cook possibly could have been Ms. Peabody's agent or employee. (Order 
Granting Defendants' Motion for Summary Judgment on Count II of the Complaint, pg. 4). 
Ms. Peabody therefore cannot be held vicariously liable for Ms. Cook's actions under this 
theory. Given Ms. Peabody's inability to control Ms. Cook in cleaning or sanitizing Ms. 
Cook's equipment prior to use on a patron, it would be incongruous with the applicable law 
(and with this Court's prior ruling) to find that Ms. Peabody had any duty to supervise such 
activities. 
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Further, in failing to offer any kind of response to the Defendant's argument 
that OSHA regulations are inapplicable to the present situation, Plaintiff has conceded that 
such regulations do hot apply under the facts of this case. To reiterate, however, the law 
is clear that OSHA regulations may only be used to establish negligence per se in cases 
where the plaintiff is a member of the class of persons the regulations were designed to 
protect. Walton v. Potlatch Corp., 116 Idaho 892, 781 P.2d 229 (1989). In the present 
case, the OSHA regulations mentioned by Mr. Schoon apply only to employers and 
employees, not to independent contractors. Given Ms. Cook's undisputed status as an 
independent contractor and not as an employee, such regulations are inapplicable. 
2. Plaintiff makes questionable assertions of fact in this case in an attempt to create the 
appearance of a question of fact. 
In an attempt to create the appearance of a question of fact solely for the 
purpose of surviving summary judgment, Plaintiff also makes several incorrect and/or 
misleading assertions of fact in her response brief: (1) that it was strictly Ms. Peabody and 
her spa that were the subject of inspections by the Bureau of Occupational Licenses, and 
not the individual lessees; (2) that the Bureau found problems with Ms. Peabody's spa; 
and, (3) Ms. Cook's understanding that it was Ms. Peabody's responsibility to clean and 
disinfect pedicure foot basins somehow created a duty by Ms. Peabody to ensure the foot 
basin's sanitation. Plaintiff also massages the facts of this case in such a way that she 
attempts to have the Court believe that Ms. Peabody had taken up the habit of hiring 
someone to clean the pedicure stations and their attendant foot basins, thus creating a 
duty to ensure the sanitation of both. (Plaintiff's Memorandum in Opposition to Defendant's 
Second Motion for Summary Judgment, pgs. 4-5, hereinafter "Plaintiff's Memorandum"). 
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To begin addressing Plaintiff's erroneous characterizations of fact: first, it 
defies credulity for Plaintiff to claim that only Fingerprints Day Spa was inspected by the 
Bureau of Occupational Licensing. The Bureau did inspect Ms. Peabody's business; 
however, there is no denying it also inspected the business of each individual licensee that 
operated out of Fingerprints Day Spa. (Aff. of James F. Jacobson, Exhibit A, Dep. Stacie 
Peabody 30:17-21 (March 27, 2013)). Perhaps Plaintiff arrives at her assumption that the 
individual lessees were never inspected due to the fact that she only requested records 
from the Bureau related to Ms. Peabody and Fingerprints, and not records related to the 
other businesses owned by the licensees, specifically including Ms. Cook. (SeeAff. James 
F. Jacobson, Exhibit B, Subp. Duces Tecum, pg. 2). Furthermore, it is entirely irrelevant 
whether the individual lessees were inspected by the Bureau. Even if Plaintiff's statement 
were true, and only the spa as a whole was inspected, the record indicates the spa passed 
all such inspections with flying colors. (See below). 
Second, Plaintiff's assertion that the Bureau found problems with Ms. 
Peabody's spa also is in error. For example, in the 2009 and 2011 Records of Inspection 
to which Plaintiff refers, the Bureau gave Ms. Peabody scores of 95 and 93, respectively, 
which the Bureau rates as an "A" classification. (Aff. James F. Jacobson, Exhibit B, 
Inspections of Fingerprints, CS-6091 2008 - Present). Far from being an indication of any 
"problems" with the spa, those records demonstrate Ms. Peabody's exceptional 
commitment to complying with the applicable rules and regulations. 
Third, with respect to Plaintiff's assertion that because Ms. Cook "understood" 
Ms. Peabody sanitized the foot basins, Ms. Peabody therefore had a duty to clean 
them-that assertion is entirely off-base. While it is possible to assume a duty where none 
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existed before, liability for such assumption can only come into being to the extent that 
there is in fact an undertaking. Udy v. Custer County, 136 Idaho 386, 34 P.3d 1069 
(2001 ). In other words, absent an agreement by Ms. Peabody to sanitize the foot basins 
for Ms. Cook prior to each and every pedicure, Ms. Peabody had no duty to sanitize the 
foot basin in preparation for Plaintiff's pedicure. The record contains no evidence that Ms. 
Peabody ever agreed to do such work for Ms. Cook's own, personal, independent 
customers, particularly on the date of Plaintiff's pedicure. 
Further, Plaintiff's attempt to create the appearance that Ms. Peabody 
assumed a duty to clean the foot basins on the date of Plaintiff's pedicure by once hiring 
someone to clean the work stations is patently misleading. Plaintiff points in her brief to 
Ms. Cook's statement that in 2008, Ms. Peabody increased her lease rates by 
$10.00/month to hire someone to clean the work stations. (Plaintiff's Memorandum, pg. 5). 
Even if true, this fact is far from enough to establish that Ms. Peabody assumed the duty 
to clean the foot basin in preparation for Plaintiff's pedicure on April 19, 2010. Ms. 
Peabody concedes she owned the pedicure stations and attendant foot basins; however, 
lessees such as Ms. Cook had the right to use them under their lease agreements, Idaho 
Code and IDAPA. Ms. Cook states in her affidavit that she did in fact clean the foot basins 
she used, and was not sure who was responsible for cleaning the salon at the time of 
Plaintiff's pedicure. (Aff. James F. Jacobson, Ex. B, Aff. Linda Cook, 1f 6). Ms. Cook further 
states she never once signed any kind of written contract with Ms. Peabody for her lease 
(or with respect to any delegation of sanitation duties). (Aff. James F. Jacobson, Ex. B, Aff. 
of Cook, 1f1f 2 and 5). In the absence of an express agreement between the parties (and, 
there is no dispute there was _no such express agreement), the duty to clean the foot 
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basins falls on the party using the foot basins. See l.C. 54-824A and IDAPA 24.04.01.800. 
At the time of the subject pedicure, that was Ms. Cook. 
In addition, although a person can assume a duty to act on a particular 
occasion, the duty is limited to the discrete episode in which the aid is rendered. Past 
volunteer acts do not entitle the benefited party to expect assistance on future occasions, 
at least in the absence of an express promise that future assistance will be forthcoming. 
Custer County, 136 Idaho at 389-90, 34 P .3d at 1072-73. In fact, Ms. Cook admits she 
did not rely on Ms. Peabody to clean the foot basins: she cleaned the foot basins she used, 
herself. (Aff. James F. Jacobso"n, Ex. B, Aff. Linda Cook,~ 6). Again, any claim by Plaintiff 
that Ms. Peabody was responsible for cleaning the foot basin prior to Plaintiff's pedicure 
is in contravention of 1.C. 54-824A, IDAPA 24.04.01.800, and is not supported by the facts. 
The fact that Ms. Peabody may have hired somebody to clean the work stations two years 
prior the Plaintiff's pedicure is entirely too remote in time to have any bearing on this case. 
See Roeh v. Roeh, 113 Idaho 557, 746 P2d. 1016 (Idaho App. 1987) (discussing 
irrelevance of past behavior, as too remote in time). By looking at all of Ms. Cook's 
statements ratherthan selecting one to create an appearance of a factual issue, as Plaintiff 
does, it is clear that there is no evidence that could possibly show Ms. Peabody assumed 
any duty to clean the foot basin used for Plaintiff's pedicure at the time of Plaintiff's 
pedicure. Once more, this Court has found, "Cook had full control over her sanitation 
procedures." (Order Granting Defendants' Motion for Summary Judgment on Count II, pg. 
5.). In any event, as discussed below, there is no caused nexus between any of this and 
the Plaintiff's alleged injury. 
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3. Ms. Peabody, as the owner of the sub;ect premises. is not automatically subiect to 
liability for iniuries alleged by a lessor's invitee. 
A spa owner, such as Ms. Peabody, who leases a stall to an independent 
contractor, such as Ms. Cook, is not, as Plaintiff contends, automatically liable for any 
injury that allegedly results from a lessee's acts or omissions. Plaintiff cites to several 
Idaho cases in a vain attempt to support her argument; however, Plaintiff has misconstrued 
the legal significance of those cases. For example, citing to Walton v. Potlatch Corp., 
116 Idaho 892, 781P.2d229 (1989) and McDonaldv. Safeway Stores, Inc., 109 Idaho 
305, 707 P.2d 416 (1985), Plaintiff phrases the law to state that a landowner would be 
liable for any injury alleged to have occurred on her premises, regardless of whether the 
landowner had notice of the condition that caused the injury. That is not the state of the 
law in Idaho. 
The Walton case involved an employee of an independent contractor that 
had been hired by the landowner, Potlatch Corporation, to perform certain work on the 
Landowner's pulp and paper facility. 116 Idaho 892, 781 P.2d 229. In Walton, the Idaho 
Supreme Court reversed a jury verdict in favor of the plaintiff where the trial court, through 
jury instructions, had incorrectly imposed duties upon the Defendant landowner. The Court 
found error because those duties were extracted from OSHA regulations that could apply 
only to the plaintiff's immediate employer, and did not apply in a landowner-independent 
contractor situation. Id. 
The correct rule of law taken from Walton that is relevant to this case is that 
a landowner owes an invitee a duty to keep its premises in a reasonably safe condition and 
to warn of hidden or concealed dangers that the owner knows of or should have known of 
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by exercise of reasonable care. Id. at 898, 781 P.2d at 235 (emphasis added). 
Additionally, under an ordinary negligence standard of care, a premises owner is not 
automatically subject to liability for an injury to an invitee who enters upon the property. 
Under that standard, applicable here, the duty not to act negligently is only a duty to take 
reasonable precautions against risk of undue harm. Harrison v. Taylor, 115 Idaho 588, 
596, 768 P.2d 1321, 1329 (1989). 
In this case, Ms. Sales was an invitee of Ms. Cook. Plaintiff can point to no 
evidence to show that Ms. Peabody knew or should have known of any danger, or failed 
to keep her premises reasonably safe. The record is devoid of any evidence that Ms. 
Peabody was aware of any danger posed by the foot basin used by Ms. Cook at the time 
of Plaintiff's pedicure. The only evidence relating to the condition of the foot basins at 
Fingerprints is from the Idaho Bureau of Occupational Licensing inspections from 2007, 
2009 and 2011, which demonstrated no evidence of danger from the foot basins. (Aff. 
James F. Jacobson, Exhibit B, Inspections of Fingerprints, CS-6091 2008 - Present). 
Those records do just the opposite of providing any reasonable notice of a dangerous 
condition: they demonstrate the spa was in immaculate condition. To go even further, 
even if Plaintiff were an invitee of Ms. Peabody (which she was not), there still is no 
evidence that Ms. Peabody knew or should have known of any dangerous condition on her 
premises. The Inspection Records and testimony of Ms. Peabody clearly demonstrate that 
Ms. Peabody took reasonable precautions against risk of undue harm, as required under 
Idaho law. See Harrison v. Taylor, supra. 
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Additionally, Plaintiff implies that McDonald v. Safeway Stores, 109 Idaho 
305, 707 P .2d 416 (1985), removes any requirement of notice from a landowner's duty to 
keep her premises free from dangerous conditions. (Plaintiff's Memorandum, pg. 6). That 
simply is not the McDonald Court's holding: the Court's primary holding in McDonald was 
to reaffirm the well-settled rule of law in Idaho that "to hold an owner or possessor of land 
liable for injuries to an invitee caused by a dangerous condition existing on the land, it must 
be shown that the owner or occupier knew. or by the existence of reasonable care. should 
have known of the existence of the dangerous conditions." Id. at 308, 707 P.2d at419. In 
this case, even if there were evidence that Ms. Cook improperly cleaned the foot basin 
priorto the subject pedicure (which there is not), that would not supply even an inference 
that Ms. Peabody was or should have been aware of that. In other words, there is no 
evidence in the record that Ms. Peabody had any notice whatsoever of any dangerous 
condition on the premises (in fact, there is no evidence of any dangerous condition). 
Plaintiff's attempt to rework the state of the law in Idaho to obviate the long-standing notice 
requirement should be rejected outright, and under the current law in Idaho Ms. Peabody 
cannot be held liable for any injury arising from a dangerous condition of which she had 
no notice, constructive or otherwise. 
4. Mr. Schoon's opinion is inadmissible. irrelevant to the question at hand. and fails to 
create a genuine issue of material fact. 
To the extent Plaintiff has failed to respond to the Defendants' arguments for 
striking Schoon's disclosure, such portions should be deemed excluded. To the extent 
Schoon's disclosure does touch on any alleged failure by Ms. Peabody to conform to the 
applicable standard of care, Schoo n's opinion still falls below the requirements of IRE 702. 
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Ms. Peabody's Motion to Strike the disclosure of Doug Schoon focused on 
the fact that Schoon lacks the qualifications to render an opinion on causation, attempts 
to testify regarding interpretations of law, and his opinion merely suggests possibilities and 
would only serve to invite conjecture. In response, Plaintiff simply concedes that Schoon's 
opinion is limited to the assertion that Ms. Peabody breached a duty by failing to maintain, 
clean, or sanitize her facility to the applicable standard of care. (Plaintiffs Memorandum, 
pg. 6). However, any expert opinion regarding breach of a duty is entirely irrelevant when 
the Plaintiff has not shown (and cannot show) that Ms. Peabody owed any duty to service 
Ms. Cook's customers or warn Ms. Cook's customers about Ms. Cook's services. 
According to Schoon's opinion, Ms. Peabody improperly used ~et's Touch 
to clean her foot basins. One problem with this argument is that, even assuming for 
purposes of this argument only, the Let's Touch product is not intended for use cleaning 
foot basins, the only evidence be~ore the Court concerning Ms. Peabody's use of Let's 
Touch is that she used it to clean her foot basins when she performed pedicures on her 
own clients. There is no evidence that Ms. Peabody ever cleaned or sanitized a foot basin 
prior to use by Ms. Cook, had a duty to clean Ms. Cook's foot basins, or that the manner 
in which Ms. Peabody cleaned her foot basins was in any way the cause of Plaintiffs 
alleged injuries. 
Even assuming for the sake of this argument only that Ms. Peabody 
improperly cleaned her own foot basins, that does not constitute evidence that Ms. 
Peabody breached any duty to Plaintiff. Evidence regarding how Ms. Peabody cleaned her 
own foot basins prior to use with her own clients is irrelevant and too remote in time to 
have any bearing on any of the facts of consequence to this case. See Hoffman v. 
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Barker, 80 Idaho 372, 377, 330 P.2d 978, 980 (1958) (upholding exclusion of evidence 
regarding the condition of a roadway one week prior to the subject accident, because the 
"evidence was too remote" to have any bearing on the condition of the roadway "at the time 
of the accident"). Thus, allowing the jury to consider such evidence in connection with Ms. 
Cook's use of foot basins and in relation to the incident the Plaintiff alleges caused her 
injuries would serve no other purpose than to invite conjecture and speculation, which is 
impermissible under Idaho law. See Elce v. State, 110 Idaho 361, 716 P.2d 505 (1986). 
That is, however, the only evidence Mr. Schoon can provide via his proposed testimony 
(as Plaintiff admits). Accordingly, Mr. Schoon's proposed testimony would not assist the 
trier of fact to understand the evidence or determine a fact in issue, and therefore does not 
pass the admissibility threshold of Rule 702.1 
As such, the only opinion remaining in Schoon's report are his comments 
dealing with the labeling and intended use for Let's Touch, and his statement that Ms. 
Peabody used it in violation of Federal law. In addition to being irrelevant under the facts 
of this case, what the label says regarding the intended use of Let's Touch, a common 
disinfectant used in beauty shops, is nothing that requires an expert opinion. The Let's 
Touch label speaks for itself and its reading by the jury is nothing that would require 
scientific, technical, or other specialized knowledge. See 1.R.E. 702. Additionally, Schoon's 
opinion regarding how Ms. Peabody's use comports with Federal law constitutes 
impermissible opinion testimony regarding matters of law. See Carnell v. Barker, 137 
Idaho 322, 48 P.3d 651 (2002). 
1 Of course, the situation might be different if Plaintiff had been one of Ms. Peabody's clients, rather than Ms. 
Cook's client, but that is not the case before this Court. 
DEFENDANT'S REPLY MEMORANDUM RE: MOTION TO STRIKE AND MOTION FOR 
SUMMARY JUDGMENT, AND RESPONSE TO PLAINTIFF'S MOTION TO STRIKE - 12 
000299
5. Ms. Peabody did not improperly "abdicate" any responsibility to the Bureau of 
Occupational Licenses. 
Ms. Peabody had no responsibility to clean the foot basins for Ms. Cook prior 
to· use on Ms. Cook's clients. Therefore, she could not have "abdicated" any such 
responsibility. 
Plaintiff again tries to confuse the duties of an employer with those of a lessor 
by arguing that Ms. Peabody had a duty to ensure the facility's equipment was properly 
disinfected, and that she "abdicated" this purported duty by relying on the Idaho Bureau 
of Occupational Licenses to inspect each lessee and provide its inspection results. 
(Plaintiff's Memorandum, pg. 7). Plaintiff's argument, however, ignores the relationship 
between the parties in this case. There may well be situations in which an employer/spa 
owner could be found negligent in relying on the Bureau of Occupational Licensing rather 
than personally seeing to the sanitation of her employee's equipment. But this situation 
can occur only where the spa owner has employees, not where the spa owner contracts 
with lessees over whom she has no control, and who function as their own, individual 
business operators. A tenant or lessee having control of the premises is deemed, so far 
as third parties are concerned, to be the owner, and in case of injury to third parties 
occasioned by the condition or use of the premises, the general rule is that the tenant or 
lessee may be liable for failure to keep the premises in repair. Johnson v. K-Mart Corp., 
126 Idaho 316, 317, 882 P.2d 971 (Idaho App. 1994). At the time of the pedicure, when 
she was using the foot basin, that describes Ms. Cook, and only Ms. Cook. 
In this case, this Court has found that "Cook had full control over her 
business hours, methods of providing services, tools, and implements. Cook had full 
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control over her sanitation procedures. Cook was not supervised by Peabody or the 
Fingerprints Spa." (Order Granting Defendants' Motion for Summary Judgment on Count 
II, pg. 5). As such, Ms. Peabody could not "abdicate" any responsibility to the Bureau for 
ensuring Ms. Cook's sanitation procedures were appropriate, because Ms. Peabody never 
had such responsibility. That is, it always was Ms. Cook's responsibility, as the equipment 
operator, to ensure the instruments and equipment she used on her clients were 
appropriately sanitized. IDAPA 24.04.01.800.04 ("All instruments used by operators shall 
be sanitized after cleaning and prior to use on each patron .... "). Accordingly, Plaintiff's 
argument that Ms. Peabody "abdicated" responsibility for ensuring the foot basins were 
properly sanitized has absolutely no merit. 
B. Plaintiff Cannot Establish Causation. 
Ms. Peabody has moved to strike Mr. Schoon's opinion partly on the grounds 
he is not qualified to render any opinion as to causation in this matter. In response, 
Plaintiff concedes that Schoon's opinion does not touch on causation, claiming that it is Dr. 
Chandler who has provided expert testimony as to causation. (Plaintiff's Memorandum, pg. 
8). Dr. Chandler's opinion on causation, however, suffers the same flaws as Mr. 
Schoon's-it merely suggests possibilities and invites conjecture. In fact, Dr. Chandler's 
"opinion" on causation is one of pure convenience: the Plaintiff went to Fingerprint's Spa; 
she suffered a mycobacterial infection that first presented five months later; therefore, 
Plaintiff's injuries must have been caused by her visit to the spa. (See Opinion Letter of 
Jeffrey L. Chandler, D.P.M., pg. 3). There is a time-honored phrase used to describe an 
"opinion" such as the one rendered by Dr. Chandler: post hoc, ergo propter hoc ("After this, 
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therefore because of this."), which refers to one of the classic fallacies of formal logic. 
Such "evidence" of causation obviously falls below the standard in Idaho, which requires 
that the evidence must establish causation to a reasonable degree of medical probability. 
Jones v. Emmett Manor, 134 Idaho 160, 997 P.2d 621 (2000). 
In fact, even under the more lenient standard for showing causation used by 
the Courts of Louisiana as cited to by Plaintiff (Housley v. Cerise, 579 So.2d 973 (La. 
1991 )), Dr. Chandler's opinion still falls short. The rule of law relied upon by Plaintiff in 
Housley is: 
A claimant's disability is presumed to have resulted from an accident, if 
before the accident the injured person was in good health, but commencing 
with the accident the symptoms of the disabling condition appear and 
continuously manifest themselves afterwards, providing that the medical 
evidence shows there to be a reasonable possibility of causal connection 
between the accident and the disabling conditions. 
Housely v. Cerise, 579 So.2d 973, 980 (1991) (emphasis added).2 What Dr. Chandler 
lacks in his opinion is any evidence, other than pure coincidence-and a remote 
coincidence, at that (the symptoms did not "commenc[e] with the accident")-of a causal 
connection between Plaintiff's pedicure and her alleged medical problems. 
Furthermore, the facts at issue in the other Louisiana case cited by Plaintiff, 
DeTraz v. Lee d/bla Virgin Nails, are so distinguishable from the present case that 
DeTraz offers little help here. 900So. 2d 1099 (La.App. 3 Cir. 2005). Most importantly, the 
plaintiff in De Traz presented to a medical provider with her injuries within a few days of the 
pedicure; in this case, the first time Plaintiff ever brought her alleged injuries to the 
2 Louisiana is, of course, the only Napoleonic Law state in the United States. Accordingly, the Louisiana courts 
(unlike Idaho courts) are not bound by precedent, nor do their decisions carry the same weight of 
precedent-even within the state of Louisiana. Suffice it to say, Louisiana law generally should carry little 
sway in Idaho. 
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attention of a medical provider, more than five months had passed. (Aff. of Tracy L. Wright, 
Exhibit B (DN045-46; DN001-03; DN006-007; DN004-005; DN008-009; GEM010-011 )). 
Thus, unlike in DeTraz, the onset of Plaintiff's medical complaint in this case is too remote 
in time from the subject pedicure for Dr. Chandler to opine that Plaintiff's medical condition 
is, to a reasonable degree of medical probability, related to the pedicure. To Dr. 
Chandler's credit, he does not purport to do so. However, that is a requisite component 
of the formula for establishing. medical causation under Idaho law: causation must be 
established to a reasonable degree of medical probability. See Jones v. Emmet Manor, 
supra. Dr. Chandler does not do that, and his opinion therefore does not establish 
evidence of causation in this case. 
Furthermore, Dr. Chandler has rendered no opinion that Plaintiff's medical 
condition is related to the cleanliness of the foot basin; he states only that Plaintiff's 
condition is related to the "incident at the nail salon." (See Opinion Letter of Jeffrey L. 
Chandler, D.P.M., pg. 3). It is undisputed that Ms. Peabody did not perform the subject 
pedicure procedure; Ms. Cook did. Therefore, to the extent Dr. Chandler relates Plaintiff's 
medical condition to the "incident," his opinion has no bearing on (and does not establish 
evidence of) any alleged negligence by Ms. Peabody. 
Relatedly, it would be impossible for Dr. Chandler to relate Plaintiff's medical 
condition to the cleanliness/sanitation of the foot basin, because Dr. Chandler has no 
personal knowledge of the foot basin. That is, there is no evidence the foot basin ever was 
inspected or tested by anyone. There certainly is no evidence that Dr. Chandler reviewed 
the results of any such testing. In fact, there is no evidence Dr. Chandler even was aware 
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of Plaintiff's foot basin theory when he rendered his opinion. (See generally Opinion Letter 
of Jeffrey L. Chandler, D.P.M.): Accordingly, it would be speculation for Dr. Chandler to 
relate the Plaintiff's medical condition to the foot basin, and it also would be speculation 
to infer that Dr. Chandler's Opinion Letter was intended to make such a connection. 
c. Plaintiff's Motion to Strike Affidavit of Tracy L. Wright Is Without Merit. 
Finally, Plaintiff has moved to strike Exhibit B to the Affidavit of Tracy L. 
Wright in Support of Defendants' Stacie Peabody and Fingerprints Day Spa's Motion to 
Strike the Disclosure of Doug Schoon, and for Summary Judgment Re: Count I -
Negligence. Plaintiff cites no case authority in support of her Motion, and it warrants no 
serious consideration by the Court. 
When a party moves for summary judgment, the initial burden of establishing 
the absence of a genuine issue of material facts rests with that party. Thomson v. Idaho 
Ins. Agency, 126 Idaho 527, 887 P.2d 1034 (1994). l.R.C.P. 7(b)(3) permits filing 
affidavits in support of a motion so long as they are served with the motion. l.R.C.P. 56(e) 
states that "supporting and opposing affidavits [on a motion for summary judgment] shall 
be made on personal knowledge, shall set forth such facts as would be admissible in 
evidence, and shall show affirmatively that the affiant is competent to testify to the matters 
stated therein." 
Following this Court's Oder granting summary judgmentto Ms. Peabody with 
respect to Count 11 of Plaintiff's Complaint, Ms. Peabody moved for summary judgment with 
respect to Count I. In support of Ms. Peabody's Motion for Summary Judgment, Count I, 
Defense Counsel submitted his affidavit (as allowed per the above-cited authority) 
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attaching Plaintiff's medical records as Exhibit B. Defense Counsel made no 
representations in his affidavit other than to affirm that the attached exhibits were true and 
correct copies. That is, Defense Counsel simply placed the medical records in the record 
to be considered by the Court in deciding the present Motion for Summary Judgment, 
Count 1.3 Counsel's only further mention of the medical records appears in the Defendant's 
brief. What the Plaintiff misconstrues as Defense Counsel impermissibly rendering expert 
testimony regarding medical records actually is just Defense Counsel drafting a brief that 
advocates for his client and recites facts contained in medical records that originally were 
produced by the Plaintiff in discovery. This Court is free to give those records whatever 
weight they deserve. Plaintiff's Motion is a thinly disguised attempt to keep facts out of the 
record that are harmful to her case, and nothing more. As such, Ms. Peabody respectfully 
requests that the Court deny Plaintiff's Motion to Strike. 
111. 
CONCLUSION 
As stated in Defendant Peabody's Memorandum For Summary Judgment Re: 
Count I, the relevant questions in this matter are: (1) did Ms. Peabody have any duty to 
clean the foot basin prior to the subject pedicure; (2) is there evidence that Ms. Peabody 
breached any duty to clean the foot basin; and, (3) is there evidence of a causal link 
between any failure to clean the foot basin and Plaintiff's alleged injury. Plaintiff's 
arguments in response do not constitute admissible evidence sufficient to create a 
question offact with respect to any of these three issues. Accordingly, summary judgment 
3 It is notable that Plaintiffs Counsel has filed a similar affidavit seeking to introduce evidence he wishes this 
Court to consider in determining this motion for summary judgment. See Aff. James F. Jacobson in 
Opposition to Def.'s Second Mot. for S.J. and Mot. to Strike (July 2, 2013); see also Aff. James F. 
Jacobson in Opposition to Def.'s Mot. for S.J. (May 14, 2013). 
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in favor of Ms. Peabody with respect to Count I is appropriate. In addition, Plaintiff's 
Motion to Strike is utterly unsupported, and therefore should be denied 
DATED this I O~ay of July, 2013. 
CAREY PERKINS LLP 
I By·~_:;~'IJ;.~=-----.--~­
David W notts, Of the Firm 
Tracy right, Of the Firm 
Attar s for Defendants 
Sta Peabody and 
Finger Prints Day Spa 
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CERTIFICATE OF SERVICE 
~ 
I HEREBY CERTIFY that on this lQ:-aay of July, 2013, I served a true and 
correct copy of the foregoing DEFENDANT'S REPLY MEMORANDUM RE: MOTION TO 
STRIKE AND MOTION FOR SUMMARY JUDGMENT, AND RESPONSE TO PLAINTIFF'S 
MOTION TO STRIKE by delivering the same to each of the following, by the method 
indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile: (208) 477-5210 
[X] Email:james@jjlawidaho.com 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile: (208) 947-9009 
[X] Email:jeff@heinmanlaw.com 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile: (208) 383-0412 
[X] Email:mryan@bauer rench.com 
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From: Judge Melissa Moody 
Sent: 
To: 




FW: Sales v. Peabody - Additional case citations 
Supplemental Memo on 2nd MSJ (Plaintiff).pdf 
We will need to make this part of the court record (including attachment) also. 
-----Original Message-----
From: James Jacobson [mailto:james@iilawidaho.com] 
Sent: Monday, July 22, 2013 3:34 PM 
To: Judge Melissa Moody 
Cc: Tracy Wright 
Subject: RE: Sales v. Peabody - Additional case citations 
Judge Moody: 
Please see the attached. Thank you. 
James 
James F. Jacobson, Esq. 
Jacobson & Jacobson, PLLC 
Phone: 884-1995 Ext. 103; Fax: 477-5210 
660 E. Franklin Rd, Ste. 110 
Meridian, Idaho 83642 
The information contained in this electronic transmission is confidential and intended only for the stated recipient. It 
may, therefore, be protected from unauthorized use or dissemination by the attorney-client and/or attorney work 
product privileges. If you are not the recipient or the intended recipient's agent, any review, use, dissemination, 
distribution, or copying of this information is strictly prohibited. If you have received this transmission in error, please 
notify the sender immediately and delete this message from your In box and Deleted Items. 
Thank you. 
-----Original Message-----
From: Judge Melissa Moody [mailto:mmoody@adaweb.net] 
Sent: Friday, July 19, 2013 9:48 PM 
To: James Jacobson 
Cc: Tracy Wright 
Subject: RE: Sales v. Peabody - Additional case citations 
That would be fine. 
From: James Jacobson Uames@jjlawidaho.com] 
1 
000309
'S~nt: Hiday, July 19, 2013 9:07 PM e 
To: Judge Melissa Moody 
Cc: Tracy Wright 
Subject: Re: Sales v. Peabody - Additional case citations 
Judge Moody: 
It was Plaintiff's understanding that the court had permitted the submission of case citations only. Defendant has 
submitted additional argument as well. If the court is to consider Defendant's argument then Plaintiff would request the 
opportunity to respond by the end of the day on July 22, 2013. Thank you. 
James 
James F. Jacobson 
Jacobson & Jacobson, PLLC 
(208) 884-1995 
(208) 477-5210 fax 
On Jul 19, 2013, at 5:00 PM, Judge Melissa Moody <mmoody@adaweb.net<mailto:mmoody@adaweb.net» wrote: 
Received. Thank you. 
From: Tracy Wright [mailto:tlwright@careyperkins.com] 
Sent: Friday, July 19, 2013 4:53 PM 
To: Judge Melissa Moody 
Cc: James Jacobson 
Subject: RE: Sales v. Peabody - Additional case citations 
Judge Moody: 
Attached is our Memorandum of Authority. a tJtl A tta.!h,riJ.nt 
Kind regards, 
Tracy Lamar Wright 
Carey Perkins LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P.O. Box 519 




Carey Perkins LLP, www.careyperkins.com<http://www.careyperkins.com/>, has offices in Boise and Idaho Falls, Idaho, 
and has attorneys admitted to practice in Idaho, Oregon, Utah, Washington and Wyoming. 
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named 
as recipients and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain 
information that is privileged, confidential and/or protected from disclosure under applicable law including, but not 
limited to, the attorney client privilege and/or work product doctrine. If you have received this e-mail in error, please 
notify the sender at (208) 345-8600 and delete this message from your computer. Do not deliver, distribute or copy this 
transmission, disclose its contents or take any action in reliance on the information it contains. 
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From: Judge Melissa Moody [mailto:mmoody@adaweb.net] 
Sent: Friday, July 19, 2013 4:21 PM 
To: James Jacobson 
Cc: Tracy Wright 
Subject: RE: Sales v. Peabody - Additional case citations 
Received. Thank you. 
From: James Jacobson [mailto:james@iilawidaho.com] 
Sent: Friday, July 19, 2013 4:20 PM 
To: Judge Melissa Moody 
Cc: Tracy Wright 
Subject: Sales v. Peabody - Additional case citations 
Judge Moody: 
Below are the additional citations you allowed us to submit on the issue of causation being a factual issue. Thank you. 
1. Lundy v. Hazen, 90 Idaho 323, 411 P.2d 768 (1966) 
2. Newberry v. Martens, 142 Idaho 284, 127 P.3d 187 (2005) 
3. Cramer v. Slater, 146 Idaho 868, 204 P .3d 508 (2009) 
<imageOOl.jpg>James F. Jacobson, Esq. 
Jacobson & Jacobson, PLLC 
Phone: 884-1995 Ext. 103; Fax: 477-5210 
660 E. Franklin Rd, Ste. 110 
Meridian, Idaho 83642 
The information contained in this electronic transmission is confidential and intended only for the stated recipient. It 
may, therefore, be protected from unauthorized use or dissemination by the attorney-client and/or attorney work 
product privileges. If you are not the recipient or the intended recipient's agent, any review, use, dissemination, 
distribution, or copying of this information is strictly prohibited. If you have received this transmission in error, please 





PLAINTIFF'S SUPPLEMENTAL MEMORANDUM 
Plaintiff, Tracy Sales, by and through her counsel of record, Jacobson & 
Jacobson, PLLC, submits this supplemental explanation of authority presented in relation 




The following is a quote from the case of Cramer v. Slater, 146 Idaho 868, 204 
P.3d 508 (2009) setting forth the outline of the legal precedents and standards governing 
causation, both actual and proximate: 
Proximate cause consists of actual cause and true proximate cause, which is also 
referred to as legal cause. Newberry v. Martens, 142 Idaho 284, 288, 127 P.3d 187, 191 
(2005). In other words, proximate cause "is composed of two elements: cause in fact and 
scope of legal responsibility." Sisters of the Holy Cross, 126 Idaho at 1039, 895 P.2d at 
1232. "Actual cause is the factual question of whether a particular event produced a 
particular consequence." Newberry, 142 Idaho at 288, 127 P.3d at 191. But true 
proximate cause focuses on whether legal policy supports responsibility being "extended 
to the consequences of conduct.. .. [it] determines whether liability for that conduct 
attaches." Id. (internal citations omitted) (quoting Henderson v. Cominco American, Inc., 
95 Idaho 690, 695, 518 P.2d 873, 878 (1973)). That is, "whether it was reasonably 
foreseeable that such harm would flow from the negligent conduct." Sisters of the Holy 
Cross, 126 Idaho at 1040, 895 P.2d at 1233. This Court must decide whether the injury 
and manner of the occurrence are "so highly unusual that we can say, as a matter of law 
that a reasonable [person], making an inventory of the possibilities of harm which his 
conduct might produce, would not have reasonably expected the injury to occur." Id at 
1041, 895 P.2d at 1234 (internal quotations and citations omitted) (quoting Alegria v. 
Payonk, 101 Idaho 617, 619-20, 619 P.2d 135, 137-38 (1980)). The question of 
proximate cause is one of fact and almost always for the jury. Id at 1041, 895 P.2d at 
1234. "[P]roximate cause is one of fact to be submitted to the jury and not a question of 
law for the court; if, upon all the facts and circumstances, there is a reasonable chance or 
likelihood of the conclusions of reasonable [people] differing, the question is one for the 
jury." Id (quoting Alegria, 101 Idaho at 619-20, 619 P.2d at 137-38). 
Thus, the issue of causation is an issue for the jury to determine except in only the most 
extraordinary of circumstances. Like many of the other cases cited by the parties, the 
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court m Cramer discusses the proper analysis to be applied when two potentially 
negligent actors exist: 
The district court correctly found that ICRM had a duty to inform Curt of his HIV 
positive status and that ICRM breached that duty. Further, ICRM negligently failed to 
recommend Curt to counseling and treatment for the disease, which would have reduced 
or eliminated any subsequent negligence by Dr. Swanson. ICRM was in a position to 
prevent the ultimate result in this case by properly diagnosing and treating Curt; ICRM 
breached its duty to Curt and should not be relieved of its responsibility for that breach 
merely because Dr. Swanson subsequently engaged in foreseeable negligent conduct. In 
accordance with Restatement (Second) of Torts § 457, subsequent medical negligence is 
generally foreseeable. Although ICRM's potential liability will be reduced by a 
determination of any comparative negligence of Dr. Swanson pursuant to LC. § 6-801, 
the comparative negligence statute does not reduce the foreseeability of Curt's injury; it 
merely reduces the liability of ICRM if the jury determines that Curt's death was 
proximately caused by ICRM's breach. Whether ICRM's actions proximately caused 
Curt's death is a question of fact for the jury. This Court reverses the district court's grant 
of summary judgment in favor of ICRM and holds that questions of fact exist as to 
whether ICRM proximately caused Curt's death. 146 Idaho at 876-877. 
The only facts in the record regarding causation are the opinions of Dr. Chandler. 
Dr. Chandler's opinion is that Plaintiffs injuries were the result of a mycobacterial 
inflection that she contracted while her feet were in Defendants' foot basin. The presence 
of the my co bacteria in the foot basin caused Plaintiffs injury. These are the facts in the 
record regarding causation. Given that Cramer; Lundy v. Hazen, 90 Idaho 323, 411 P.2d 
768 (1966); and Hayes v. Union Pac. R.R. Co., 143 Idaho 204, 141P.3d1073 (2006) all 
point to causation being a factual issue for the jury to determine, summary judgment on 
Plaintiffs claim based on causation would not be proper. 
Indeed, the cases Defendants cite support this conclusion. See Walenta v. Mark 
Means Co., 87 Idaho 543, 548, 394 P .2d 329 (Idaho 1964) (Where several causes 
producing an injury are concurrent and each is an efficient cause without which the injury 
would not have happened, the injury may be attributed to all or any of the causes, and 
recovery may be had against any or all of the responsible persons ... Accordingly, where 
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several causes combine to produce injuries, a person is not relieved from liability because 
he is responsible for only one of them, it being sufficient that his negligence is an 
efficient proximate cause, without which the injury would not have resulted, ... It is no 
defense to any one of the several defendants that the injury would not have resulted from 
his negligence alone, without the concurrent negligence or wrongful act of the other 
defendants." Ordinarily, the jury must determine whether the factual situation presented 
constitutes an intervening efficient cause relied upon to prevent the negligence charged 
from being the proximate cause.). 
Defendants' argument has been, and continues to be, one of fact. What is both 
remarkable and troubling is that Defendants' arguments regarding causation are made in 
the absence of any expert testimony to support them. Bare assertion cannot provide the 
basis for summary judgment. 
Defendants provide no discussion of the elements governing superseding, 
intervening cause as set forth in the Cramer case, and they do not discuss how this case is 
factually analogous to the Linder v. City of Payette case. Defendants simply conclude 
that such a showing has been made. Defendants then spend the remainder of their 
supplemental memorandum revisiting the issue of legal duty. Defendants have grasped at 
every aspect of this case as it pertains to summary judgment, and they continue to do so. 
The case law submitted to the Court demonstrates that causation is a factual issue here to 
be determined by the jury and is not the proper basis for summary judgment. 
Respectfully Submitted By: 
James F. Jacobson 
Attorney for Plaintiff 
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Judge Melis:,a Moody 
From: Judge Melissa Moody 
Sent: 
To: 




FW: Sales v. Peabody - Additional case citations 
memo of Authority.pdf 
From: Tracy Wright [mailto:tlwright@careyperkins.com] 
Sent: Friday, July 19, 2013 4:53 PM 
To: Judge Melissa Moody 
Cc: James Jacobson 
Subject: RE: Sales v. Peabody - Additional case citations 
Judge Moody: 
Attached is our Memorandum of Authority. 
Kind regards, 
Tracy Lamar Wright 
Carey Perkins LLP 
Capitol Park Plaza 
300 North 61h Street, Suite 200 
P.O. Box 519 




Carey Perkins LLP, www.careyperkins.com, has offices in Boise and Idaho Falls, Idaho, and has attorneys admitted to practice in Idaho, Oregon, Utah, 
Washington and Wyoming. 
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named 
as recipients and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain 
information that is privileged, confidential and/or protected from disclosure under applicable law including, but not limited 
to, the attorney client privilege and/or work product doctrine. If you have received this e-mail in error, please notify the 
sender at (208) 345-8600 and delete this message from your computer. Do not deliver, distribute or copy this 
transmission, disclose its contents or take any action in reliance on the information it contains. 
From: Judge Melissa Moody [mailto:mmoody@adaweb.net] 
Sent: Friday, July 19, 2013 4:21 PM 
To: James Jacobson 
Cc: Tracy Wright 
Subject: RE: Sales v. Peabody - Additional case citations 
Received. Thank you. 
1 
000315
MEMORANDUM OF AUTHORITY IN SUPPORT OF DEFENDANTS MOTION FOR 
SUMMARY JUDGMENT, COUNT I 
Defendants Stacie Peabody and Fingerprints Day Spa (hereinafter "Defendants") 
hereby submit the following Memorandum of Authority regarding causation. To 
summarize the Court's question for the parties concerning Defendants' Motion for 
Summary Judgment, Count I: Assuming Defendants had a general duty of care under 
ordinary circumstances to clean and sanitized the foot basins, and assuming 
Defendants breached that duty by failing to clean and sanitize the subject foot basin, 
the question here is one of causation. Can Defendants be held liable for any 
negligence on their part, or, was Defendant Cook's negligent act of pricking Plaintiff's 
foot a superceding cause for which Defendants cannot, as a matter of law, be held 
liable. The following law demonstrates that, under any construction of the facts of this 
case, only Defendant Cook's negligence can be considered the cause in fact of 
Plaintiff's injuries, if any, and only Defendant Cook, if anyone, may be held liable for 
Plaintiff's alleged damages. 
The Court has zeroed in on the essential fact that is fatal to Plaintiff's claim 
against these Defendants. That is, Plaintiff cannot establish causation because the 
alleged prick to Plaintiff's toe happened after her foot was immersed in the foot basin. 
Thus, any contaminants in that basin could not possibly have led to Plaintiff's infection. 
Accordingly, the Plaintiff cannot possibly carry her burden to prove the element of 
causation. 
AUTHORITY 
1. State v. Corbus, 150 Idaho 599, 249 P.3d 398 (2011 ): Causation consists of actual 
cause and true proximate cause. Actual cause is the factual question of whether a 
particular event produced a particular consequence. On the other hand, true proximate 
cause deals with 'whether it was reasonably foreseeable that such harm would flow 
from the negligent conduct.' In analyzing proximate cause, this Court must determine 
whether the injury and manner of occurrence are so highly unusual 'that a reasonable 
person, making an inventory of the possibilities of harm which his conduct might 
produce, would not have reasonably expected the injury to occur.' 
An intervening, superseding cause is an independent act or force that breaks the 
causal chain between the defendant's culpable act and the victim's injury. In general, 
an intervening, superseding cause replaces the defendant's act as the proximate cause 
of the victim's injury. 
2. Hayes v. Union Pac. R.R. Co., 143 Idaho 204, 208, 141 P .3d 1073 1078 (Idaho 
2006) (internal cites omitted): Proximate cause consists of two factors: 1.) Cause in 
fact, and 2.) Legal responsibility. The legal responsibility element of proximate 
causation is satisfied if at the time of the defendant's negligent act, the claimant's injury 
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was reasonably foreseeable as a natural or probable consequence of the defendant's 
conduct. Only when reasonable minds could ~ome to but one conclusion as to whether 
the claimant's injury was reasonably foreseeable may the judge decide this legal 
responsibility issue as a matter of law. 
3. Linde v. Payette, 64 Idaho 656, 135 P .2d 440, 441 (1943) (alterations in original) 
(internal citations ommitted): The proximate cause of an event must be understood to 
be that which in a natural and continuous sequence, unbroken by a new cause, 
produces that event and without which that event would not have occurred. 
The law regards the one as the proximate cause of the other, without regard to 
the lapse of time where no other cause intervenes or comes between the negligence 
[initial injury] charged and the injuries received to contribute to it. There must be nothing 
to break the causal connection between the alleged negligence [first accident and 
injury] and the injuries [death]. 
4. Walenta v. Mark Means Co., 87 Idaho 534, 394 P.2d 329 (1964): A superseding 
cause is one which so entirely supersedes the operation of the original Tort-Feasor's 
negligence that it alone without the original Tort-Feasor's negligence contributing in the 
slightest degree produces the injury. Before an intervening, superceding cause of an 
accident can become the sole proximate cause of the injury and thus relieve the first 
negligent wrongdoer of liability, such subsequent cause must have been unforeseen, 
not anticipated, and not a probable consequence of the original negligence. The 
determination of what constitutes the proximate cause of an accident is for the court, 
and not the jury, when the proof is so clear that different minds cannot reasonably draw 
different conclusions or where all reasonable minds would construe the facts and 
circumstance only one way. 
2. Cramer v. Slater, 146 Idaho 868, 204 P.3d 508 (2009): A superseding cause is an 
act of a third person or other force which by its intervention prevents the actor from 
being liable for harm to another which his antecedent negligence is a substantial factor 
in bringing about. The following guidelines are used to determine whether an 
intervening act is a superseding cause: 
(a) The fact that its intervention brings about harm different in kind from 
that which would otherwise have resulted from the actor's negligence; 
(b) the fact that its operation or the consequences thereof appear after the 
event to be extraordinary rather than normal in view of the circumstances 
existing at the time of its operation; 
(c) the fact that the intervening force is operating independently of any 
situation created by the actor's negligence, or, on the other hand is not a 
normal result of such a situation; 
(d) the fact that the operation of the intervening force is due to a third 
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person's act or to his failure to act; 
(e) the fact that the intervening force is due to an act of a third person 
which is wrongful toward the other and as such subjects the third person to 
liability to him; 
(f) the degree of culpability of a wrongful act of a third person which sets 
the intervening force in motion. 
ANALYSIS 
Plaintiff has insisted throughout this matter that Defendants breached a duty to 
Plainiff by failing to clean and sanitize the subject foot basin. Assuming for the sake of 
this argument only that Defendants did breach a duty to plaintiff, such breach can be 
neither the cause in fact nor the legal cause of Plaintiff's injuries. 
Regarding cause in fact, the undisputed facts are that Defendant Cook soaked 
Plaintiff's foot in the subject foot basin prior to pricking Plaintiff's toe. See Aff. of Tracy 
Wright, Exhibit C, Dep. Tracy Sales (DNO 72-73; DN084-87). The record contains no 
facts to suggest that following the pedicure procedure, Plaintiff's foot was again 
introduced to the subject foot basin. Thus, there simply is no possible way any 
contamination in the subject foot basin could have entered Plaintiff's body and 
subsequently caused Plaintiffs alleged infection. Absent any facts to suggest otherwise, 
Plaintiff's infection could only have been caused by one of the tools owned and used by 
Defendant Cook or by some unknown factor to which Plaintiff was exposed after her 
pedicure. Plaintiff has alleged no factor other than the foot basin for which Defendants 
would bear any responsibility. As such, any breach by Defendants in cleaning and 
sanitizing the subject foot basin can in no way be considered a cause in fact of Plaintiff's 
injuries. Accordingly, the Plaintiff cannot sustain her burden to prove the element of 
causation. 
Alternatively, even if there were some minimal proof of each element of negligence 
on the part of these Defendants (which in our view is impossible as to the element of 
causation), Defendants still cannot be held legally responsible for Plaintiff's alleged injury; 
Defendant Cook's failure to clean the foot basin and subsequent pricking of Plaintiff's toe 
represents a superceding, intervening cause. Even if--assuming only for the sake of this 
argument--the facts could be interpreted such that Plaintiff's foot was introduced to the 
subject foot basin after she was pricked (thereby allowing any contaminants in the foot 
basin ~o cause Plaintiff's infection), there is no disputing that it was Defendant Cook's 
duty, independent of any duty owed by these Defendants, to clean the foot basins before 
each and every pedicure she performed. (See IDAPA 24.04.01.800.04) ("All instruments 
used by operators shall be sanitized after cleaning and prior to use on each patron .... "). 
Since it is undisputable that the person giving a pedicure has a duty to clean and sanitize 
any foot basin prior to each and every pedicure, it is Defendant Cook's failure to ensure 
the cleanliness of the subject foot basin, not any failure by Defendants, that must be 
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considered the legal cause of Plantiff's injuries. Defendant Cook's failure to clean the 
subject foot basin, then, was an intervening, superceding cause of the injury which, under 
the Idaho Supreme Court's holding in Walenta, was the sole proximate cause of the 
injury and thus served to relieve Defendants from any liability as a result of their first, 
assumed negligent act. Any negligence by Defendants, therefore, does not meet the 
legal responsibility requirement of proximate cause as stated in Hayes. Under the facts 
of this case, Plaintiff cannot show causation as a matter of law and, accordingly, 





NO. - . 
A.M 9 ,..'O'S f'lt.l!~.M .. ___ _ 
JUL 2 5 2013 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No. CVPI 12-06516 
ORDER GRANTING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 
ON COUNT I 
COURT APPEARANCES ON JULY 15, 2013 
On July 15, 2013, the Court heard oral argument on Defendants' Motion for 
Summary Judgment on Count I of the Complaint. Plaintiff was represented by James 
Jacobson, Jacobson & Jacobson, PLLC. Defendants Stacie Peabody and Fingerprints 
Day Spa were represented by Tracy Wright, Carey Perkins, LLP. Defendant Linda 
Cook did not join in the motion for summary judgment and did not appear in person or 
through counsel on July 15, 2013. 
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BACKGROUND 
On April 10, 2012, Plaintiff Sales filed a Complaint against Defendants Stacie 
Peabody, Fingerprints Day Spa, and Linda Cook. Plaintiff Sales alleges that her toe 
was injured during a pedicure performed by Linda Cook at Fingerprints Day Spa. 
During the time in question, April 2010, Defendant Stacie Peabody owned and operated 
Fingerprints Day Spa. Stacie Peabody leased space in the spa to Defendant Linda 
Cook. Linda Cook had her own spa clients and the Plaintiff in this action was one of 
Linda Cook's clients. Linda Cook was not an employee of Stacie Peabody or 
Fingerprints Day Spa. 
Plaintiff claims that Linda Cook punctured her (Plaintiff's) foot during a pedicure, 
which resulted in an infection. Plaintiff alleges that her foot became infected because 
the punctured foot was exposed to bacteria from a dirty foot basin. As a result of these 
alleged events, Plaintiff sued Defendant Cook, Peabody, and Fingerprints Day Spa, 
claiming negligence against all three defendants. 
There is some dispute about who was responsible for cleaning the foot basins on 
the spa property. In her affidavit, Linda Cook stated that Peabody was responsible for 
cleaning and maintaining the Fingerprints Spa and all the shared areas including the 
foot basins and tubs. (Cook Aff., ~ 5, July 2, 2013.) Nevertheless, although Cook 
"understood it to be [Peabody's] responsibility to clean and disinfect the foot basins, 
[Cook] cleaned the foot basin [Cook] used." (Id. ~ 6.) Stacie Peabody, in her 
deposition, was clear that she made no efforts to sanitize any tools or equipment at the 
salon beyond those she (Peabody) used for her clients. (Affidavit of James Jacobson, 
Ex. A., Deposition of Stacie Peabody, p.29, May 14, 2013.) 
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There were two counts in the Complaint. In Count II, Plaintiff alleged that 
Defendants Fingerprints Day Spa and Stacie Peabody were liable for the actions of 
Linda Cook under the doctrine of respondeat superior. The Court granted partial 
summary judgment to the Defendants on Count II of the Complaint on May 30, 2013, 
. 
finding that the doctrine of respondeat superior did not apply. 
On June 11, 2013, Defendants filed a motion for summary judgment on Count I 
as well as a motion to strike the affidavit of Doug Schooner.1 On July 15, 2013, the 
parties argued the motion for summary judgment on Count II. The Court gave both 
parties until July 19, 2013 to provide the Court with additional legal authority. The 
parties were allowed to provide this authority by email. On July 19, 2013, both parties 
provided this authority by email. 
After receiving Defendants' briefing, Plaintiff's counsel requested permission to 
provide additional briefing no later than close of business on July 22, 2013 and this 
request was granted. On July 22, 2013, Plaintiff submitted a supplemental 
memorandum. On July 22, 2013, the Court took the matter under advisement and now 
issues this decision. 
STANDARD OF REVIEW 
The general standard of review upon a motion for summary judgment was 
recently set forth in Reynolds v. Trout Jones Gledhill Fuhrman, P.A.: 
[S]ummary judgment is proper "if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled 
1 The motion to strike the affidavit of Doug Schooner is denied. 
ORDER - Page 3 
000322
to a judgment as a matter of law." ... The moving party has the burden of 
proving that there are no genuine issues of material fact and that it is 
entitled to judgment as a matter of law. "This Court liberally construes all 
disputed facts in favor of the non-moving party, and all reasonable 
inferences drawn from the record will be drawn in favor of the non-moving 
party." However, "l.R.C.P. 56(e) provides that the adverse party may not 
rest upon mere allegations in the pleadings, but must set forth by affidavit 
specific facts showing there is a genuine issue for trial." 
Reynolds v. Trout Jones Gledhill Fuhrman, P.A., 154 Idaho 21, 24, 293 P.3d 645, 648 
(2013) (internal citations omitted). 
DISCUSSION 
In Count I of the Complaint, Plaintiff alleged that the Defendants were negligent: 
In causing injury and damage to Plaintiff as a result of the performance of 
the pedicure; in failing to warn Plaintiff of potential risks involved in the 
pedicure procedure and in failing to keep tools and instruments in a safe 
and usable condition to avoid injury or infection to Plaintiff and others for 
whom they performed pedicure procedures; and otherwise failing to 
maintain the premises, facility, equipment, and working conditions in a 
safe and reasonably prudent manner to avoid injury or infection to Plaintiff 
and others for whom they performed pedicure procedures. 
(Complaint, 1J IX.) 
This is a claim of negligence under the common law. The elements of common 
negligence are: (1) a duty, recognized by law, requiring the defendant to conform to a 
certain standard of conduct; (2) a breach of duty; (3) a causal connection between the 
defendant's conduct and the resulting injuries; and (4) actual loss or damage. Brooks v. 
Logan, 127 Idaho 484, 489, 903 P.2d 73, 78 (1995) (superseded by statute on another 
point of/aw), citing Alegria v. Payonk, 101 Idaho 617, 619, 619 P.2d 135, 137 (1980). 
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Therefore, for Plaintiff's cause of action to survive summary judgment, a genuine 
issue of material fact must exist with respect to each of the above elements. 
A. There Is a Genuine Issue of Material Fact for a Jury Regarding Duty, 
Breach, and Damage 
1. Duty 
The Defendants owed the Plaintiff a duty of "ordinary care" or "reasonable care." 
Both parties agree that the legal duty owed by Defendants to the Plaintiff was that of a 
landowner to an invitee. (See, Plaintiff's July 2, 2013 Memorandum, p. 6; Defendants' 
June 11, 2013 Memorandum, p. 10.) This is the duty of ordinary care. McDevitt v. 
Sportsman's Warehouse, Inc., 151 Idaho 280, 284, 255 P.3d 1166, 1170 (2011). 
Whether the duty of ordinary care requires Stacie Peabody to warn Linda Cook's clients 
of pedicure dangers and/or clean Linda Cook's foot basin for Linda Cook's clients is a 
question of fact for the jury. Cf. Harrison v. Taylor, 115 Idaho 588, 596, 768 P .2d 1321, 
1329 (1989) (noting that reasonable caution is almost always a question for the jury). 
2. Breach 
If the jury found that Stacie Peabody had a duty to keep the foot basin clean, 
Peabody's alleged failure to do this is a question of fact for the jury. Plaintiff has 
created a genuine issue of material fact regarding breach by alleging, through the 
affidavit of Doug Schoon, that Defendant Peabody "did not properly clean and disinfect 
her tub unit." (Affidavit of Doug Schoon, p. 2.) The fact that Stacie Peabody did not 
warn Linda Cook's client of pedicure dangers is not disputed. 
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3. Damage 
Both parties. agree that Plaintiff was injured; therefore, it summary judgment on 
this element is not appropriate. 
B. There Is No Genuine Issue of Material Fact Regarding Causation 
1. There Is No Evidence to Support the Claim that Peabody's Alleged Breach 
Caused the Injury, Let Alone Evidence to Create a Genuine Issue of Material 
Fact on this Element 
The only evidence submitted by Plaintiff to support the element of causation is an 
affidavit from Dr. Chandler. (Plainitffs July 2, 2013 Memorandum, p. 9 (''The only facts 
in the record are the opinions of Dr. Chandler regarding causation." See also Plaintiff's 
July 22, 2013 Supplemental Memorandum, p.2) 
Dr. Chandler's opinion regarding causation consists entirely of the following 
question and response: 
Is there a causal relationship between the injuries or conditions set 
forth in your answer above and the incident of April 19, 2010, incident 
involving Tracy Sales, Stacie Peabody dba Finger Prints Day Spa, and 
Linda Cook? If so, upon what do you base your opinion? 
I do believe there is a causal relationship between the injuries Ms. 
Sales sustained and the treatment she received as a result to the incident 
at the salon in April 2010. She never has [sic?] any joint inflammation or 
lesions anywhere on her body up to this point, and after the incident that 
occurred on April 201 O is when she began to experience these problems. 
(Affidavit of James Jacobson, May 14, 2013, Ex. E, Aff. of Dr. Chandler.) 
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Dr. Chandler does not state that a dirty foot basin caused - or even contributed -
to Plaintiffs injury. Dr. Chandler does not mention whether "the incident" is a puncture, 
a dirty foot basin, the combination, or something else entirely. 
In addition, Dr. Chandler does not state that he holds his belief regarding a 
causal relationship to a reasonable degree of medical certainty. The failure to do so 
may not be fatal in any given case; however, it is significant here because Dr. 
Chandler's current belief is the most recent of three beliefs, suggesting - in the absence 
of some assertion to the contrary - that this belief is conjecture or a working hypothesis. 
Dr. Chandler stated: 
... I felt at first it might be an ingrown toe nail; then thought might be 
psoriatic arthritis. ·However as this continued to be on going and no other 
lesions or psoriatic joint processes in any other place in her body except 
where the toe had been worked on by this salon in April of 2010, we2 
determined that it was a mycobacterial infection that was a result from the 
incident Tracy Sales had at the Salon. 
(Id.) 
Conjecture, speculation, or a working hypothesis is not enough to withstand 
summary judgment. 
"To withstand a motion for summary judgment, the [non-moving party's] 
case must be anchored in something more solid than speculation; a mere 
scintilla of evidence is not enough to create a genuine issue." It is not the 
judge's function to weigh evidence, "but to determine whether there is a 
genuine issue for trial... [T]here is no issue for trial unless there is 
sufficient evidence favoring the non-moving party for a jury to return a 
verdict for that party." Summary judgment should be granted if the 
evidence in opposition to the motion "is merely colorable" or "is not 
significantly probative." 
2 It is unknown who "we" refers to. 
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R.G. Nelson, A.I.A., v. M.L. Steer, 118 Idaho 409, 410, 797 P.2d 117, 118 (1990) 
(internal citations omitted). 
The evidence submitted by the Plaintiff in this case on the element of causation 
is not significantly probative; therefore, summary judgment is appropriate. 
The Court acknowledges Plaintiff's argument that "Dr. Chandler's opinion is that 
Plaintiff's injuries were the result of a mycobacterial [infection] that she contracted while 
her feet were in Defendant's foot basin. The presence of the mycobacteria in the foot 
basin caused Plaintiff's injury." (Plaintiff's July 22, 2013 Supplemental Memorandum, 
p.2.) However, Plaintiff's argument is just that - argument. Plaintiff's theory of 
causation must be distinguished from the evidence in the record on causation. There is 
insufficient evidence in the record to create a genuine issue of material fact regarding 
whether Defendant Peabody's alleged breach caused the injury in this case. 
2. Even if there Were Evidence that a Dirty Foot Basin Contributed to Plaintiff's 
Infection, Linda Cook's Puncture of Plaintiff's Foot Was a Superseding Event and 
Is an Alternative Basis for Summary Judgment 
Construing all the facts in the light most favorable to the Plaintiff, indeed, exactly 
as Plaintiff has pied her case - Cook punctured Plaintiff's foot during a pedicure and 
Plaintiff's foot became infected. Plaintiff's infection resulted from the puncture and 
simultaneous exposure to the bacteria-rich environment of a dirty foot basin. As a 
matter of law, however, the (alleged) dirty foot basin did not cause Plaintiff's injury 
because the puncture was a superseding cause of any resulting injury. 
"The breach of duty to be actionable must be the proximate cause of the injury 
complained of, that is, the cause which in natural and continuous sequence unbroken 
by any efficient intervening cause produces the result, and without which the result 
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would not have occurred." Chatterton v. Pocatello Post. 70 Idaho 480, 484, 223 P.2d 
389, 391, (1950) citing 65 C.J.S., Negligence, § 103, p.645. 
It may be stated as a general rule that negligence which merely furnishes the 
condition or occasion upon which injuries are received, but does not put in motion the 
agency by which the injuries are inflicted is not the proximate cause thereof. Id. citing 
38 Am. Jur. 702. 
A dirty foot basin could only have been the "condition or occasion upon which 
injuries [were] received." There is no evidence in the record that Plaintiff contracted an 
infection from putting her intact foot in a dirty basin. 
The Idaho Supreme Court has set forth guidelines to be applied in determining 
whether an intervening act is a superseding cause: 
(1) the fact that its intervention brings about harm different in kind from 
that which would otherwise have resulted from the actor's negligence; 
(2) the fact that its operation or the consequences thereof appear after the 
event to be extraordinary rather than normal in view of the 
circumstances existing at the time of its operation; 
(3) the fact that the intervening force is operating independently of any 
situation created by the actor's negligence, or, on the other hand is or 
is not a normal result of such a situation; 
(4) the fact that the operation of the intervening force is due to a third 
person's act or failure to act; 
(5) the fact that the intervening force is due to an act of a third person 
which is wrongful toward the other and as such subjects the third 
person to liability to him; 
(6) the degree of culpability of a wrongful act of a third person which sets 
the intervening force in motion. 
Cramer v. Slater, 146 Idaho 868, 877, 204 P.3d 508, 517 (2009). 
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Applying these guidelines, the puncture allegedly inflicted by Linda Cook is a 
superseding cause of any resulting injury to Plaintiff's foot. Accordingly, summary 
judgment in favor of Defendants is appropriate on this alternate ground as well. 
CONCLUSION 
For the reasons stated above, Defendants' motion for summary judgment on 
Count I is granted. 
IT IS SO ORDERED. 
DATED this 24th day of July 2013. 
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David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 5th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody and 
Fingerprints Day Spa 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
No. __ 
AM r:tL-;p---. 
. ..._ .... _ ..... --.-..... _l~M ..... ___ ,.,. .. __ ~-
Plaintiff, Case No. CV Pl 1206516 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
STIPULATION TO DISMISS LINDA 
COOK 
COME NOW Defendants Stacie Peabody and Fingerprints Day Spa, by and 
through their attorneys of record, Carey Perkins LLP, and hereby stipulate to dismissal of 
Defendant Linda Cook from the above-entitled lawsuit, with prejudice. 
STIPULATION TO DISMISS LINDA COOK - 1 
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DATED this (o~~day of August, 2013. 
STIPULATION TO DISMISS LINDA COOK - 2 
CAREY PERKINS LLP 
By __ __,_/-=-S,_{ --~ 
David W. Knotts, Of the Firm 
Tracy L. Wright, Of the Firm 
Attorneys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 
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AUG - 7 2013 
CHPJSTO?.i£R n. RlCH, Osr~ 
6~~HAl~Y ABBOTT 
OEP'JfY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No. CVPI 12-06516 
RULE 54(b) CERTIFICATE 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED and this does Order, 
Adjudge and Decree that summary judgment be GRANTED in favor of Defendants 
Stacie Peabody and Fingerprints Day Spa as to all claims. 
IT IS SO ORDERED. 
DATED this ?-6 day of August 2013. 
Me~d~ 
District Judge 
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Meridian, ID 83642 
Jeffrey P. Heineman 
Attorney at Law 
1501 Tyrell Lane 
Boise, ID 83706 
Margalit Z. Ryan 
BAUER & FRENCH 
PO Box 2730 
Boise, ID 83701-2730 
David W. Knotts 
Tracy L. Wright 
CAREY PERKINS, LLP 
PO Box 519 
Boise, ID 83701-0519 
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( ) Facsimile 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@jjlawidaho.com 
Attorneys for Plaintiff 
No. ___ Fi'LED~rt.iN6'--
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AUG 0 7 2013 
CHRISTOPHER D FllC 
By ANNAMARIE MEY~ Clerk 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; Case No. CV PI 1206516 
Plaintiff, 
PLAINTIFF'S MOTION TO 
vs. RECONSIDER 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA [No Oral Argument Requested] 
COOK, individually; 
Defendants. 
COMES NOW the above-named Plaintiff, by and through her counsel of record, 
Jacobson & Jacobson, PLLC, and pursuant to Rule 1 l(a)(2)(B) of the Idaho Rules of Civil 
Procedure, hereby moves this Court to reconsider this Court's Order granting summary judgment 
to Defendants. This Motion is supported by the Affidavit of James F. Jacobson in Support of 
Plaintiffs Motion to Reconsider and the Affidavit of Jeffrey L. Chandler, D.P.M. in Support of 
PLAINTIFF'S MOTION TO RECONSIDER - 1. 
000335
Plaintiffs Motion to Reconsider. Oral argument is not requested. 
DATED this 7th day of August, 2013. 
JACOBSON & JACOBSON, PLLC 
By4~ 
Attorneys for Plaintiff 
PLAINTIFF'S MOTION TO RECONSIDER - 2. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of August, 2013, a true and correct copy of the 
foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright [ ] U.S. Mail, postage prepaid 
Carey Perkins, LLP [ ] Hand-Delivered 
Capitol Park Plaza [ ] Overnight Mail 
300 N. 6th Street, Ste. 200 IXJ Facsimile (208) .3q.f)-$',lPO [}'] Email: 
P. 0. Box 519 dwknotts@carey12erkins.com 
Boise, ID 83701 tlwright@carey12erkins.com 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
[)<] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
Heineman Law Office [ ] Overnight Mail 
1501 Tyrell Lane [ ] Facsimile (208) 947-9009 
Boise, ID 83706 [ ] Email: jeff@heinemanlaw.com 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan [YJ U.S. Mail, postage prepaid 
Bauer & French [ ] Hand-Delivered 
P. 0. Box 2730 [ ] Overnight Mail 
Boise, ID 83701 
[ ] Facsimile (208) 383-0412 
[ ] Email: 
Attorney for Defendant, Linda Cook 
mryan@bauerandfrench.com 
~~~ 
./James F. JaCObil 
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No. ______ _ 
A.M._u Fflt:b -1-J..ld 
----P.M.-1'.--______ 
JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
AUG 0 7 2013 
CHRISTOPHER 
By ANNAMAFI~ :.~H, Clerk 
DEP(Jfy ER 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV PI 1206516 
AFFIDAVIT OF JAMES F. 
JACOBSON IN SUPPORT OF 
PLAINTIFF'S MOTION TO 
RECONSIDER 
JAMES F. JACOBSON, being first duly sworn deposes and says upon oath: 
1. That he is an attorney for Plaintiff in the above-entitled action, and that he 
is competent to testify as to the matters contained herein. This affidavit is submitted in 
support of Plaintiffs Motion To Reconsider. 
AFFIDAVIT OF JAMES F. JACOBSON IN SUPPORT OF PLAINTIFF'S MOTION TO 
RECONSIDER - Page 1 
000338
2. That attached hereto as Exhibit "A" is true and correct copy of my letter 
to Dr. Jeffrey L. Chandler dated April 11, 2013. 
2013. 
FURTHER, your Affiant sayeth naught. 
~£~ 
- / James F. Jacobs6n 
SUBSCRIBED AND SWORN to before me this 71( day of August, 
Notary Public for Id 
Residing at f ~ ':>JJ'i) 
My Commissi()l; xphes: lo-). J.-1 & 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of August, 2013, a true and correct 
copy of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
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Attorneys & Counselors at Law 
Robert W. Jacobson - James F. Jacobson - Brian K. Marshall 
Dr. Jeffrey Chandler 
Anderson Plaza 
222 N. 2nd St., Suite 301 
Boise, ID 83 702 
April 11~ 2013 
Re: Tracy Sales vs. Stacie Peabody, et al.; CV PI 1206516 
Dear Dr. Chandler: 
Red Stone Springs Plaza 
660 E. Franklin Road, Suite 110 





I represent Tracy Sales in relation to her claims against Stacie Peabody dba Finger Prints 
Day Spa arising from an incident on April 19, 2010. I understand that you have been Ms. Sales' 
treatment provider and have performed one or more surgeries on Ms. Sales post April 19, 2010. 
Therefore, l trust that you are in possession of Ms. Sales medici:il records, including but not 
limited to those records generated from April 19, 2010, to the present, and that you are familiar 
generally with Ms. Sales medical history and familiar with Ms. Sales' treatment and medical 
condition resulting from her injuries sustained on April 19, 2010. 
I am requesting your opinion (based upon a reasonable degree of medical probability), including 
supporting rationale, regarding the following issues: 
1. What is the nature and extent of and your diagnosis with respect to any injuries or 
conditions pertaining to Tracy Sales' foot post April 19, 2010? 
2. Is there a causal relatjonship between the injuries or conditions set forth in your answer 
above and the incident of April 19, 2010, incident involving Tracy Sales, Stacie Peabody 
dba Finger Prints Day Spa, and Linda Cook? If so, upon what do you base your opinion? 
3. Has the treatment Tracy Sales received for her incident-related injuries proximately 
resulting from the April 19, 2010, incident been reasonable and necessary? 
4. Are the costs for the treatment Ms. Sales has received for her incident-related injuries 
proximately resulting from the April 19, 2010, incident reasonable and in accordance 
with rates charged in your profession for similar services? 
5. What is your prognosis with respect to Tracy Sales' foot injuries and/or conditions? 
6. What is the nature and extent of any incident-related limitations, restrictions, or 
impairments, as well as applicable dates or time periods for such limitations, restrictions 
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7. What additional treatment, if any, do you recommend for Tracy Sales at this time? 
8. What is the nature, extent, and reasonable cost estimate of any future medical treatment 
and/or procedures that Tracy Sales will need as a proximate result of her incident-related 
injuries sustained because the April 19, 2010, incident? 
9. Any other observations or medical opinions that you may have relating to the injuries, 
medical complaints, limitations, on-going impairments, and future medical treatment 
Tracy Sales has received or will receive for her incident-related injuries proximately 
resulting from the April 19, 2010, incident? 
I 0. What documentation and have you reviewed in formulating your opinions and responses 
to the above questions? 
11. What are your credentials, licenses, specialties, and professional associations or · 
attainments? 
12. What professional publications, articles, or other similar writings have you authored or 
co-authored within the last ten (10) years? 
13. What is your compensation for providing your expert opinions in this action? 
I would greatly appreciate it if I could receive your responses to these questions on or before 
April 23, 2013. Thank you for your time and attention to this matter. Please feel free to contact 
me should you have any questions. 
Sincerely, 
~~<~ ~:: ~ac1obson 




JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@jilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys· for Plaintiff 
. . 
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AUG 0; 2013 
CHRISTOPHER D. AICH Clerk 
By ANNAMARIE MEYER 
DePl/fY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV PI 1206516 
AFFIDAVIT OF 
JEFFREY L. CHANDLER, D.P.M. IN 
SUPPORT OF PLAINTIFF'S MOTION 
TO RECONSIDER 
JEFFREY L. CHANDLER, D.P.M., being first duly sworn upon oath, deposes 
and says: 
1. That this Affidavit of Jeffrey L. Chandler, D.P.M. is submitted in 
support of Plaintiffs Motion to Reconsider. 
2. That Affiant is a practicing board certified podiatrist. 
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3. In my opinion letter dated May 8, 2013, I stated that I determined 
Tracy Sales had suffered a mycobacterial infection that was a result of the incident at the 
Salon. This opinion is my opinion and was, as I stated, a determinative opinion after 
affirmatively ruling out two other potential diagnoses. By use of the word "incident," I 
was referring to the presence of mycobacteria in the foot basin in which Tracy Sales 
received the pedicure at the Salon. Whether Tracy Sales received a prick, a poke, or a 
movement of her cuticle at or around the same time is not material to my medical 
opinion. Tracy Sales toe would have been infected with the mycobacterial at that time 
regardless of whether a prick, a poke, or a movement of the cuticle occurred. 
4. Likewise, my use of the word "treatment" in response to question 
number two in my opinion letter dated May 8, 2013, refers to the placement of Tracy 
Sales' feet in the foot basin at the Salon, where her toe became infected with a 
mycobacteria. 
5. All of the opinions expressed in my May 8, 2013, opinion letter 
were based on a reasonable degree of medical probability, which was in response to the 
request Mr. Jacobson made in his April 11, 2013, letter to me requesting my medical 
opinion. None of my opinions expressed in this matter are based on conjecture or 
hypothesis. 
FURTHER, your Affiant sayeth na ht. 
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., 
_,,,~ .... ,,,,,, , SUBSCr-~ to before me this 3(5 fl., day of July, 2013. 
I~ )""~ fr; /J ~ ii <l'"Alf" ~~ rA/lJ1A, (/. &1 :_a~-·- : Notary Public 
i ~\.,o o j Residing at ~ ..2 Jc-ht> '~ ~t_~$ My Commissim1xpfres: ro-)..J.-ffo 4',,, 1t Of \v ,,'\; 
,,,,,., .. ,,,,, 
CERTIFICATE OF SERVICE 
f}l.\.~IASt 
I HEREBY CERTIFY that on the lt'aay of~, 2013, a true and correct copy of 
the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
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JAMES F. JACOBSON, ISB #7011 
ROBERT W. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@iilawidaho.com 
Email: bob@jilawidaho.com 
Attorneys for Plaintiff 
AUG 0 7 2013 
CHRISTOPHER D R 
By ANNAMARIE M~~~· Clerk 
DEPl.frY A 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually; 
Defendants. 
Case No. CV PI 1206516 
PLAINTIFF'S MEMORANDUM IN 
IN SUPPORT OF MOTION TO 
RECONSIDER 
COMES NOW the above-named Plaintiff, Tracy Sales, by and through her 
counsel of record, Jacobson & Jacobson, PLLC, and hereby submits Plaintiff's 
Memorandum in Support of Motion to Reconsider. This Memorandum is supported by 
the Affidavit of James F. Jacobson in Support of Plaintiff's Motion to Reconsider and the 
Affidavit of Jeffrey L. Chandler, D.P.M. in Support of Plaintiff's Motion to Reconsider. 




On July 25, 2013, this Court entered its Order Granting Defendants' Motion for 
Summary Judgment on Count I. No final judgment has been entered in this action. The 
Court granted summary judgment in favor of Defendants based on the issue of causation. 
The Court has erred in finding that there is no genuine issue of material fact on the 
element of causation in relation to Plaintiffs negligence claim against Defendants. 
Plaintiff respectfully requests that this Court reconsider its order granting summary 
judgment in favor of Defendants' as to Count I. Plaintiff respectfully requests that this 
Court deny Defendants' summary judgment motion as to Count I and allow Plaintiffs 
cause of action to proceed to trial. 
II. 
STANDARD OF REVIEW 
LR. C.P. 11 (a )(2)(B) allows a party to move for reconsideration of an interlocutory 
order. While a party moving for reconsideration may submit new or additional affidavits, 
depositions, or admissions in support thereof, such evidence is not essential to a motion 
for reconsideration and "the absence of new evidence accompanying [a] motion for 
reconsideration [does] not, standing alone, require that the motion be denied." Johnson v. 
Lambros, 143 Idaho, 468, 147 P.3d 100,105 (Ct. App. 2006). 
On a motion for summary judgment "[a]ll disputed facts are to be construed 
liberally in favor of the non-moving party, and all reasonable inferences that can be 
drawn from the record are to be drawn in favor of the non-moving party." Purdy v. 
Farmers Ins. Co. of Idaho, 138 Idaho 443, 65 P.3d 184, 186 (2003), citing, lnfanger v. 
City of Salmon, 137 Idaho 45, 44 P.3d 1100 (2002)(Emphasis added). If the record 
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contains any conflicting inferences upon which reasonable minds might reach different 
conclusions, summary judgment must be denied. McCoy v. Lyons, 120 Idaho 765, 769, 
820 P.2d 360, 364 (1991). Summary judgment is inappropriate "if the pleadings, 
depositions, and admissions on file, together with the affidavits, if any, show that there" 
are genuine issues relating to material facts in the case. See Id. 
III. 
ARGUMENT 
This Court has held that Plaintiff has failed to demonstrate a genuine issue of 
material fact on the element of causation. This ruling is in error. The first basis for the 
Court's ruling deals with the expert medical opinions of Dr. Jeffrey Chandler. The Court 
determined that the term "the incident" as used by Dr. Chandler in expressing his expert 
opinions on causation was too vague or ambiguous. However, the reasonable inference 
to be drawn from Dr. Chandler's opinion, when read as a whole, is that Plaintiff's injuries 
were caused by the presence of mycobacteria in the foot basin in which Plaintiff received 
her "treatment" at the Salon, i.e. the pedicure that she received in the foot basin. On a 
motion for summary judgment, the Plaintiff, as the non-moving party, is entitled to all 
reasonable inferences in the record. 
Additionally, Plaintiff has submitted another affidavit from Dr. Chandler 
clarifying and explaining his use of the words "the incident" in his opinions. Dr. 
Chandler's opinion is that the presence of mycobacteria in the foot basin at Defendants' 
Salon where Plaintiff received her pedicure caused her injuries to her toe. (Chandler 
Affidavit in Support of Motion to Reconsider; ~ 3-4). Dr. Chandler's opinion regarding 
causation is firm, clear, and un-equivocating. 
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The Court also held that Dr. Chandler's opinions regarding causation were the 
product of conjecture, speculation, or a working hypothesis. The Court has either mis-
read or mis-construed Dr. Chandler's opinion. After describing how he ruled out two 
other possible causes, Dr. Chandler then stated that he "determined" that Plaintiffs 
injuries were the result of a mycobacterial infection. The word "determined" does not 
connote hypothesis, speculation, or conjecture. Plaintiffs reading of Dr. Chandler's 
opinion is not tortured or grasping, but rather the reasonable and logical conclusion of the 
words he used. Dr. Chandler's affidavit submitted in conjunction with this motion re-
affirms the strength of his original opinion. (Chandler Affidavit in Support of Motion to 
Reconsider;~ 3-4). 
All of Dr. Chandler's opinions expressed in this action are based on a reasonable 
degree of medical probability, which is the proper standard for causation opinions in a 
negligence action and which was in response to Plaintiffs counsel's request in his April 
11, 2013, letter to Dr. Chandler. Roberts v. Kit Mfg. Co., Inc., 124 Idaho 946, 948, 866 
P.2d 969 (1993). (Jacobson Affidavit in Support of Motion to Reconsider;~ 2) (Chandler 
Affidavit in Support of Motion to Reconsider; ~ 5). 
Significantly, the issue of the claimed inadequacy of wording of Dr. Chandler's 
causation opinions was brought up sua sponte by the Court. The issue was never briefed 
by the parties through two motions for summary judgment, and the Court only requested 
case law on this issue of causation from the parties after oral argument on the second 
summary judgment motion. Not until this point has Plaintiff had the opportunity to 
respond to any claimed deficiency in the wording of Dr. Chandler's opinions. 
As a second basis for granting summary judgment, the Court held as a matter of 
law that a "puncture" was a superseding cause of Plaintiffs injuries. Nowhere m 
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Plaintiffs complaint is it alleged that the harm or injury was caused by or directly flowed 
from a "puncture." See Complaint, ~ VII. It is only alleged that such puncture occurred. 
Assuming the Court's statement in its ruling that the plaintiffs injury was caused by the 
simultaneous exposure to the dirty foot basin and the puncture, the puncture, under the 
analysis of the case law cited, could not be considered a superseding act. Both parties 
submitted multiple Idaho cases on the issue of superseding cause, none of which supports 
the conclusion that a superseding cause exists in this case. While the Court sets forth the 
appropriate factors to consider pursuant to Cramer v. Slater, 146 Idaho 868, 204 P .3d 508 
(2009), the Court offers no analysis of those factors or their application to this case. 
Indeed, the Court offers only the summary conclusion that they apply. Overwhelmingly, 
the cases cited to by the parties on the issue of superseding cause have held that it is a 
factual question to be resolved by the jury. Those cases, pursuant to the Court's 
statement, are part of the record in this action. Further, the Court, without any supporting 
evidence in the record, determined that the poke, puncture, or prick was essential to the 
mycobacterial infection. Dr. Chandler's affidavit submitted in support of this motion 
resolves that issue in the negative as well. (Chandler Affidavit in Support of Motion to 
Reconsider;~ 3). 
Dr. Chandler's opinions m this action are sufficient to demonstrate, at a 
minimum, a genuine issue of material fact as to the causation of Plaintiffs injuries. 
Thus, summary judgment as to Plaintiffs claim of negligence against Defendants is 
improper. 




Plaintiff respectfully requests this Court reconsider its order granting summary 
judgment as to Count I and deny Defendants' summary judgment motion. 
DATED this the 7th day of August, 2013. 
JACOBSON & JACOBSON, PLLC 
By:~~ 
James F. Jacobson / 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of August, 2013, a true and correct 
copy of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, ID 83 706 
Attorney for Defendant, Linda Cook 
Margalit Z. Ryan 
Bauer & French 
P. 0. Box 2730 
Boise, ID 83701 
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AM_~~ 
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AUG - 8 2013 
CH1~STOPf1£,. . 
B:te R n. RICH t"! ....... HAP.y ABSOT-r ' _,l'I 
OEPIJf'r " 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No .. CVPI 12-06516 
ORDER OF DISMISSAL ON 
DEFENDANT LINDA COOK 
ONLY 
Based upon the stipulation of the parties at a telephonic status conference on 
August 8, 2013, where Plaintiff was represented by James Jacobson and Defendant 
Linda Cook was represented by Margalit Ryan, the Court hereby dismisses Defendant 
Linda Cook from the action, with each party to bear their own fees and costs. 
IT IS SO ORDERED. 
DATED this ~ day of August 2013. 





CERTIFICATE OF MAILING 
--th 
I hereby certify that on this Cf day of August 2013, I mailed (served) a true 
and correct copy of the within instrument to: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E Franklin Rd, Ste 110 
Meridian, ID 83642 
Jeffrey P. Heineman 
Attorney at Law 
1501 Tyrell Lane 
Boise, ID 83706 
Margalit Z. Ryan 
BAUER & FRENCH 
PO Box 2730 
Boise, ID 83701-2730 
David W. Knotts 
Tracy L. Wright 
CAREY PERKINS, LLP 
PO Box 519 
Boise, ID 83701-0519 
ORDER - Page 2 
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CHRISTOPHER D. RICH 
Clerk of the District Court 
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~· SU . . 
David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 5th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendants 
Stacie Peabody and 
Fingerprints Day Spa 
NO ........ =----=F1L-::::eo:--~qr77.:0..,.9-r-AM. ____ ,P.M _ _ 
AUG 2 3 2013 
CHRISTOPHER D. RICH, Clerk 
By CHRISTINE SWEET 
DEPUTY 
ORIGINAL 
IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and 
doing business under the assumed name 
of FINGERPRINTS DAY SPA; and 
LINDA COOK, individually, 
Defendants. 
I. 
Case No. CV Pl 1206516 
DEFENDANTS STACIE PEABODY 
AND FINGERPRINTS DAY SPA'S 
MEMORANDUM IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR 
RECONSIDERATION 
INTRODUCTION 
Defendants Stacie Peabody and Fingerprints Day Spa ("Defendants"), by and 
through their counsel of record, Carey Perkins LLP, herby submit the following 
Memorandum in Opposition to Plaintiff's Motion for Reconsideration. Plaintiff has not 
requested oral argument, and Defendants concur that oral argument is not necessary, 
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because the Court's decision to grant summary judgment to Defendants clearly was, and 
is, appropriate; there is nothing of substance to "reconsider." 
· Plaintiff's Motion for Reconsideration should be denied, because: (1) Plaintiff 
still has not put forth competent evidence sufficient to create a genuine issue of material 
fact regarding causation, and alternatively (2) the evidence in the record demonstrates that 
Defendant Cook's actions constitute a superceding cause of Plaintiff's injury, if any. 
Accordingly, these Defendants respectfully request the Court deny Plaintiff's Motion for 
Reconsideration. 
11. 
STANDARD OF REVIEW 
The decision to grant or deny a request for reconsideration of an interlocutory 
order generally rests in the sound discretion of the trial court. Puckett v. Verska, 144 
Idaho 161, 158 P.3d 937 (2007). "A rehearing or reconsideration in the trial court usually 
· involves new or additional facts, and a more comprehensive presentation of both law and 
fact." Coeur d'Alene Mining .Company v. First National Bank of North Idaho, 118 
Idaho 812, 823, 800 P.2d 1026, 1038 (1990) (quoting J./. Case Co. v. McDonald, 76 
Idaho 223, 229, 280 P.2d 1070, 1073 (1955)). 
111. 
ARGUMENT 
A. The "Opinions" of Dr. Chandler Remain Speculative and 
Conclusory, and Therefore Do Not Constitute Admissible 
Evidence Sufficient to Create a Genuine Issue of Material Fact 
Regarding Causation. 
The Court correctly found that "[t]he evidence submitted by the Plaintiff on 
the element of causation is not significantly probative." Ord. Granting Defs.' Mot. S.J. On 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MEMORANDUM 
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Count I p.8 (July 25, 2013) (hereinafter "Order"). Specifically with regard to the materials 
submitted by Plaintiff's expert Dr. Chandler, the Court found that his opinions amounted 
to "conjecture," and pointed out that "[c]onjecture, speculation, or a working hypothesis is 
not enough to withstand summary judgment." Id. at p.7. Plaintiff's latest submissions do 
not change the nature or outcome of the Court's analysis. Therefore, the Court's Order 
granting summary judgment to these Defendants should not be disturbed. 
The recently filed Affidavit of Jeffrey M. Chandler, D.P.M. in Support of 
Plaintiff's Motion to Reconsider ("Chandler Affidavit") does not correct the essential flaw 
this Court found with his original opinions, i.e. that they are merely conjecture. As 
previously pointed out by Defendants in their Reply Memorandum (July 10, 2013), Dr. 
Chandler lacks any· support for his conclusions. That is, although he now purports, without 
explanation, to have "determined" Plaintiff suffered a mycobacterial infection, it is a matter 
of rank conjecture for him to relate Plaintiff's medical condition to the cleanliness/sanitation 
of the foot basin, because Dr. Chandler has no personal knowledge-or even second-hand 
knowledge-of the foot basin: there is no evidence the foot basin ever was inspected or 
tested by anyone (much less Dr. Chandler); there is no evidence that Dr. Chandler 
reviewed the results of any such testing or relied on them in forming his conclusions; and, 
in fact, there is no evidence whatsoever the foot basin was unclean. Accordingly, it could 
only be speculation for Dr. Chandler to relate the Plaintiff's medical condition to the foot 
basin, where his starting point is but an assumption, without any evidence to support it, that 
the foot basin actually was unclean. 1 As this Court already has pointed out, without 
1 The only "testing" ever performed was done by the Idaho Bureau of Occupational Licenses, 
which confirmed the cleanliness of the salon, including the foot basin. Therefore, Dr. Chandler's assumptions 
directly conflict with the evidence in the record, further demonstrating that his opinions are not reliable. 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MEMORANDUM 
IN OPPOSITION TO PLAINTIFF'S MOTION FOR RECONSIDERATION - 3 
000357
' 
evidence to support it, Plaintiff's causation argument is just argument, which is not 
sufficient to defeat summary judgment, regardless of how it is viewed. Id. at p.8; see also 
R Homes Corp. v. Herr, 142 Idaho 87, 93, 123 P.3d 720, 726 (Idaho App. 2005) ("All 
reasonable inferences must be drawn in favor of a party resisting summary judgment, but 
the inferences must be drawn from evidence."). 
Furthermore, Dr. Chandler has not laid any foundation for the opinions 
expressed in his affidavit, other than to testify that he "ruled out two other potential 
diagnoses"; therefore, his affidavit is not competent evidence to oppose summary 
judgment. Chandler Affidavit~ 3. That is, he provides the Court with no basis for ruling 
out the "two other potential diagnoses," nor for ruling in a diagnosis of mycobacterial 
infection-then leaping to the utterly unexplicated and unfounded conclusion discussed 
above regarding the alleged source of any such infection.2 Accordingly, the Court need not 
consider or accept these new Chandler materials in evaluating its decision to grant 
summary judgment to Defendants, as they do not satisfy the requirement of Rule 56(e). 
See State of/daho v. Shama Resources Ltd., 127 Idaho 267, 271, 899 P.2d 977, 981 
(1995) ("The requirements of Rule 56(e) are not satisfied by an affidavit that is conslusory, 
based on hearsay, and not supported by personal knowledge."); Rhodehouse v. Stutts, 
125 Idaho 208, 211, 868 P.2d 1224, 1227 (1994) (finding that the question of admissibility 
of affidavits under Rule 56(e) is a "threshold question to be analyzed before applying the 
2 Dr. Chandler's recent statement that his conclusory opinions "were based on a reasonable 
degree of medical probability" does not cure them of the problem that they are conclusorv. Chandler Affidavit 
,-r 5. Furthermore, his statement constitutes an untimely supplementation of his disclosure of opinions, and 
accordingly should not be considered by the Court. And, Plaintiff is mistaken in complaining that "the issue 
of the claimed inadequacy of wording of Dr. Chandler's causation opinions was brought up sua sponte by the 
Court." Pl.'s Memo. In Support of Mot. To Reconsider p.4 (Aug. 7, 2013). Defendants alerted Plaintiff to 
that deficiency in their Reply Memorandum. See Defs.' Reply Memo. p.17 (July 10, 2013). 
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liberal construction and reasonable inferences rules when reviewing motions for summary 
judgment."); Montgomery v. Montgomery, 147 Idaho 1, 6, 205 P.3d 650, 655 (2009) 
("[T]rial courts must determine the admissibility of evidence as a 'threshold question' to be 
answered before addressing the merits of motions for summary judgment."). 
8. Alternatively, The Record Reflects That Defendant Cook's 
Actions Constitute a Superceding Cause of the Alleged Injury. 
First, Dr. Chandler's testimony cannot be read to conclusively rule out a prick, 
a poke, and a movement of the cuticle as potential mechanisms by which mycobacteria 
allegedly was introduced into Plaintiff's foot. That is, Dr. Chandler's opinion does not, as 
Plaintiff contends, resolve "in the negative" whether "the poke, puncture, or prick was 
essential to the mycobacterial infection" and, thus, does not remove Ms. Cook as a 
superceding cause. Pl.'s Memo. In Support of Mot. To Reconsider p.5 (Aug. 7, 2013). 
Dr. Chandler has testified to the following: "Whether Tracy Sales received a prick, a poke, 
or a movement of her cuticle at or around the same time is not material to my medical 
opinion. Tracy Sales [sic] toe would have been infected with the mycobacterial [sic] at that 
time regardless of whether a prick, a poke, or a movement of the cuticle occurred." 
Chandler Affidavit~ 3. However, not only is that statement conclusory and pure conjecture 
(with the attendant problems discussed above), but being stated in the disjunctive it also 
is hopelessly ambiguous. Specifically, Dr. Chandler's testimony demonstrates only that 
Dr. Chandler does not know (or care) which, among "a prick, a poke, or a movement of the 
cuticle," was the mechanism of Plaintiff's alleged injury.3 Thus, if the Court finds the 
3 To explain by way of analogy: it does not matter whether Dr. Chandler's opinions constitute 
"conjecture, speculation or a working hypothesis," because either condition is sufficient to render the opinions 
inadmissible. Likewise, it does not matter whether "a prick, a poke, or a movement of the cuticle occurred," 
because either would constitute a superceding cause of Plaintiffs alleged injury. 
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Chandler Affidavit constitutes admissible evidence (which these Defendants do not 
concede), it is "merely colorable" evidence that Plaintiff is seeking to have the Court weigh 
in its favor. The Idaho Supreme Court has clearly stated that it is not the trial court's 
function to weigh evidence, and that "merely colorable" evidence is insufficient to oppose 
summary judgment. R.G. Nelson, A.I.A. v. M.L. Steer, 118 Idaho 409, 410, 797 P.2d 117, 
118(1990). 
Second, with Plaintiffs respondeat superiorclaim dismissed, Plaintiff would 
like to take back her pleadings and pretend Linda Cook had nothing to do with the alleged 
injury. However, Plaintiff's pleadings constitute judicial admissions that she cannot take 
back. Strouse v. K-Tek, Inc., 129 Idaho 616, 618, 930 P.2d 1361, 1363 (Idaho App. 1997) 
(citing McLean v. City of Spirit Lake, 91 Idaho 779, 783, 430 P.2d 670, 674 (1967). 
Contrary to Plaintiffs revised characterization of the allegations in her Complaint, her 
contention always has been that the mechanism of injury was Ms. Cook's actions: "During 
the pedicure Plaintiffs right toe was punctured or otherwise injured by an instrument or 
instruments being used to perform the pedicure. Defendant Linda Cook performed the 
pedicure on the date of the incident at Defendant Peabody's facility" (Plf.'s Com pl.~ VII) 
(emphasis added); "[d]uring the course of the pedicure, Plaintiff experienced pain in her 
right toe. This pain was the result of some puncture of or trauma to Plaintiff's toe. which 
when exposed to mycobacteria in the foot basin of the pedicure station. caused severe 
injury to Plaintiff's .toe that resulted in multiple surgical procedures" (Plf.'s Memo. In 
Opposition to Def.'s Mot. For S.J., "Statement of Material Facts" p.4) (emphasis added). 
Thus, Plaintiff has conceded that Ms. Cook's actions were a proximate cause of her 
injuries, if any. 
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Finally, as this Court previously pointed out, applying the Cramer v. Slater, 
146 Idaho 868, 877, 204 P.3d 508, 517 (2009), factors to the present set of facts reveals 
that Ms. Cook's actions legally constitute a superceding cause of the alleged injury, and 
that these Defendants cannot therefore be held liable for said injury. Plaintiff's new 
submissions do not change the fact that all of the Cramer factors are satisfied. The key 
consideration is: there is no competent evidence, whatsoever, that a mycobacterial 
infection of Plaintiff's toe, if there was one, would have, or could have occurred without the 
injury allegedly inflicted by Ms. Cook, over whom these Defendants had no control. Thus, 
the "wrongful act of a third person," Ms. Cook, who was at the time "operating 
independently of any situation created by" these Defendants' alleged negligence, set in 
motion an "intervening force" that brought about an alleged harm "different in kind" from 
anything these Defendants might have caused, and which was "extraordinary rather than 
normal in view of the circumstances." Id. Thus, the Cramer factors all are satisfied. 
IV. 
CONCLUSION 
Based on the foregoing reasons, these Defendants respectfully request this 
Court leave the current Order Granting Defendants' Motion for Summary Judgment on 
Count I undisturbed and take no action on Plaintiff's Motion for Reconsideration. 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MEMORANDUM 
IN OPPOSITION TO PLAINTIFF'S MOTION FOR RECONSIDERATION - 7 
000361
/) "2.Y~ 




Tracy Wright, Of the Firm 
Attor eys for Defendants 
Stacie Peabody and 
Finger Prints Day Spa 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MEMORANDUM 
IN OPPOSITION TO PLAINTIFF'S MOTION FOR RECONSIDERATION - 8 
000362
CERTIFICATE OF SERVICE 
rd 
I HEREBY CERTIFY that on this rz,'5 day of August, 2013, I served a true 
and correct copy of the foregoing DEFENDANTS STACIE PEABODY AND 
FINGERPRINTS DAY SPA'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S 
MOTION FOR RECONSIDERATION by delivering the same to each of the following, by 
the method indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[X] Facsimile (208) 477-5210 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[X] Facsimile (208) 947-9009 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[X] Facsimile (208) 3-0412 
Tracy L. Wright 
DEFENDANTS STACIE PEABODY AND FINGERPRINTS DAY SPA'S MEMORANDUM 
IN OPPOSITION TO PLAINTIFF'S MOTION FOR RECONSIDERATION - 9 
000363
: //)-' 33·~~.M .. __ _ 
SEP - 3 2013 
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1 N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No. CVPI 12-06516 
ORDER DENYING PLAINTIFF'S 
MOTION TO RECONSIDER PRIOR 
ORDER GRANTING SUMMARY 
JUDGMENT ON COUNT I 
This action is before the Court on Plaintiff's August 7, 2013 Motion to Reconsider 
the Court's July 25, 2013 Order Granting Summary Judgment on Count I. 
On August 23, 2013, Defendants Stacie Peabody and Fingerprints Day Spa filed 
an opposition to Plaintiff's motion to reconsider. Defendant Linda Cook did not file 
anything because she had previously been dismissed from the case by order dated 
August 8, 2013. The parties have submitted the motion to reconsider on the pleadings, 
without oral argument. For the reasons set forth below, the Court denies Plaintiff's 
motion to reconsider the order granting summary judgment on Count I. 
Plaintiff alleged in her Complaint, filed April 10, 2012, that her toe was punctured 
during a pedicure and that she was injured as a result. In relevant part, the Complaint 
stated: " ... During the pedicure Plaintiff's right big toe was punctured or otherwise' 
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injured by an instrument or instruments being used to perform the pedicure ... " 
; 
Complaint, para. 7, at 3. 
Although it was not clear from the Complaint, it was made clear through Plaintiff's 
subsequent pleadings and oral argument that Plaintiff contends her toe was punctured 
during a pedicure and placed in a dirty foot basin and, as a result of her foot's exposure 
to the dirty foot basin, she contracted a mycobacterial infection which required multiple 
treatments and surgeries. 
To understand the parties' positions, it is important to know that the individual 
who performed the pedicure and allegedly punctured Plaintiff's toe ("the puncturer'') is 
not the same individual who Plaintiff claims is responsible for the dirty foot basin. At this 
point in the lawsuit, the puncturer has been dismissed as a Defendant1 and only the 
foot-basin-cleaner remains. Therefore, for Plaintiff to survive summary judgment, a 
genuine issue of material fact must exist with respect to each element of general 
negligence against Stacie Peabody, the foot-basin-cleaner. 
These elements, previously set forth in the Court's July 25, 2013 Order granting 
summary judgment on Count I, are: (1) a duty, recognized by law, requiring the 
defendant to conform to a certain standard of conduct; (2) a breach of duty; (3) a causal 
connection between the defendant's conduct and the resulting injuries; and (4) actual 
loss or damage. Alegria v. Payonk, 101 Idaho 617, 619, 619 P.2d 135, 137 (1980). 
The Court granted summary judgment on Count I, because (1) there was 
insufficient evidence in the record to create a genuine issue of material fact on the 
element of causation against Defendant Peabody and (2) as a matter of law, a third 
See August 8, 2013, Order of Dismissal on Defendant Linda Cook only, entered upon the 
stipulation of the parties. 
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party's action - the puncture - constituted a superseding cause that would bar 
Plaintiff's recovery against Defendant Peabody for failing to clean the foot basin. 
On August 7, 2013, Plaintiff filed a motion to reconsider the Court's order 
granting summary judgment on Count I. In support of the motion to reconsider, Plaintiff 
filed an additional affidavit from Dr. Chandler on the element of causation. The entire 
affidavit is set forth here: 
Jeffrey L. Chandler, D.P.M., being first duly sworn upon oath, deposes 
and says: 
1. That this Affidavit of Jeffrey L. Chandler, D.P.M. is submitted in 
support of Plaintiff's Motion to Reconsider. 
2. That Affiant is a practicing board certified podiatrist. 
3. In my opinion letter dated May 8, 2013, I stated that I determined 
Tracy Sales had suffered a mycobacterial infection that was a result 
of the incident at the Salon. This opinion is my opinion and was, as 
I stated, a determinative opinion after affirmatively ruling out two 
other potential diagnoses. By use of the word "incident," I was 
referring to the presence of mycobacteria in the foot basin in which 
Tracy Sales received the pedicure at the Salon. Whether Tracy 
Sales received a prick, a poke, or a movement of her cuticle at or 
around the same time is not material to my medical opinion. Tracy 
Sales['] toe would have been infected with the mycobacterial [sic] at 
that time regardless of whether a prick, a poke, or a movement of 
the cuticle occurred. 
4. Likewise, my use of the word "treatment" in response to question 
number two in my opinion letter dated May 8, 2013, refers to the 
placement of Tracy Sales' feet in the foot basin at the Salon, where 
her toe became infected with a mycobacteria. 
5. All of the opinions expressed in my May 8, 2013, opinion letter were 
based on a reasonable degree of medical probability, which was in 
response to the request Mr. Jacobson made in his April 11, 2013, 
letter to me requesting my medical opinion. None of my opinions 
expressed in this matter are based on conjecture or hypothesis. 
This affidavit was signed by Jeffrey L. Chandler on July 30, 2013. 
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. ' ... 
Considering Dr. Chandler's most recent affidavit, Plaintiff has now submitted 
some evidence that Defendant Peabody's alleged failure to clean the foot basin 
caused Plaintiff's injury, and further, that this alleged failure to clean the foot basin was 
the sole cause of Plaintiff's injury, completely separate from any puncture. In other 
words, there is now - arguably at least - a genuine issue of material fact on each 
element of negligence against Defendant Peabody for failing to clean the foot basin. 
The difficulty for the Court is that the tort Plaintiff has now supported with enough 
evidence to survive summary judgment is not the same tort pied in the Complaint. In 
her Complaint, Plaintiff alleged a puncture and injury. Plaintiff now alleges a dirty foot 
basin and injury. In the motion to reconsider, Plaintiff argues that "[n]owhere in 
Plaintiff's complaint is it alleged that the harm or injury was caused by or directly flowed 
from a 'puncture.' See Complaint, 1J VII. It is only alleged that such puncture occurred." 
Plaintiff's Memorandum in Support of Motion to Reconsider, at 4-5. The plain language 
of the Complaint directly contradicts Plaintiff's position. 
Paragraphs VII and VIII of the Complaint are reproduced here: 
VII. 
On or about April 19, 2010, Plaintiff was a customer at Defendant 
Peabody's facility, Finger Print Day Spa, and she had gone there for the 
purpose of obtaining a pedicure. Plaintiff's pedicure included various 
procedures on her feet and soaking her feet in basins used, maintained, 
and serviced at Defendant Peabody's facility. During the pedicure 
Plaintiff's right big toe was punctured or otherwise injured by an instrument 
or instruments being used to perform the pedicure. Defendant Linda Cook 
performed the pedicure on the date of the incident at Defendant 
Peabody's facility. 
VIII. 
Later, the cuticle and skin around the toe nail became red and swollen. 
Infection set in and Plaintiff's condition worsened, resulting in significant 
injury to Plaintiff, and Plaintiff required numerous treatments and 
procedures, including surgery. 
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Repeated readings of the entire Complaint do not reveal the particular tort (dirty 
foot basin, mycobacterial infection, and injury) that Plaintiff now asserts. Because a 
cause of action not raised in a party's pleadings cannot be considered on summary 
judgment, Edmondson v. Shearer Lumber Products, 139 Idaho 172, 178, 75 P .3d 733, 
739 (2003), it would be improper for this Court to deny summary judgment to 
Defendants based on a theory of negligence raised for the first time in an affidavit in 
support of a motion to reconsider. Accordingly, Plaintiff's motion to reconsider granting 
summary judgment is denied. 
IT IS SO ORDERED. 
DATED this 3rd day of September 2013. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF M~ 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No. CVPI 12-06516 
JUDGMENT 
Plaintiff's August 7, 2013 Motion to Reconsider the Court's July 25, 2013 Order 
Granting Defendants' Summary Judgment on Count I is denied. 
IT IS SO ORDERED. 
DATED this 18th day of September 2013. 
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JAMES F. JACOBSON, ISB #7011 
ROBERTW. JACOBSON, ISB # 7156 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Road, Suite 110 
Meridian, ID 83642 
Telephone: (208) 884-1995 
Facsimile: (208) 477-5210 
Email: james@ijlawidaho.com 
Email: bob@jjlawidaho.com 
Attorneys for Appellant 
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CHRISTOPHER O. RICH, Clerk 
By JAMIE MARTIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually; 
Appellant, 
vs. 
STACIE PEABODY, individually and <loin 
business under the assumed name o 
FINGERPRINTS DAY SPA; 
Respondent. 
Case No. CV PI 1206516 
NOTICE OF APPEAL 
TO: CLERK OF ABOVE-ENTITLED COURT; AND 
STACIE PEABODY d/b/a FINGERPRINTS DAY SPA, RESPONDENT, AND 
ATTORNEY OF RECORD, TRACY L. WRIGHT OF CAREY PERKINS, LLP 
NOTICE IS HEREBY GIVEN that the above-named Appellant, Tracy Sales, appeals 
against the above-named Respondent, Stacie Peabody d/b/a Fingerprints Day Spa (hereinafter 
"Defendant"), to the Idaho Supreme Court from the Order Granting Defendants' Motion for 




Summary Judgment on Count I that was issued on July 24, 2013, and the Order Denying 
Plaintiff's Motion to Reconsider Prior Order Granting Summary Judgment on Count I that was 
issued on September 3, 2013, together with all other interlocutory judgments and orders entered 
prior thereto in this action, Honorable Melissa Moody presiding. That Appellant has the right to 
appeal to the Idaho Supreme Court, with the final appealable order being entered by the district 
court in this action on September 19, 2013, thereby making the above referenced Order and 
Judgment appealable pursuant to l.A.R. ll(a)(l). 
Preliminarily, the issues to be determined on appeal are as follows: 
1. whether Plaintiff has alleged a negligence cause of action against Defendant; and 
2. whether a genuine issue of material fact exists as to causation in Plaintiff's Count I 
negligence claim. 
This list of issues to be determined on appeal shall not prevent Appellant from asserting 
other issues on appeal. No reporter's transcript is requested at this time. 
In addition to the standard record provided for in 1.A.R. 28, Appellant hereby requests 
that the following documents be included in the clerk's record on appeal: 
• Affidavit of Linda Cook filed April 25, 2013 
• Affidavit of James F. Jacobson in Opposition to Defendant's Motion for Summary 
Judgment. 
• Defendants Stacie Peabody and Fingerprints Day Spa's Motion to Strike the 
Disclosure of Doug Schoon and for Summary Judgment RE: Count I -
Negligence. 




• Memorandum in Support of Defendants Stacie Peabody and Fingerprints Day 
Spa's Motion to Strike the Disclosure of Doug Schoon, and for Summary 
Judgment RE: Count I - Negligence. 
• Defendants' Reply Memorandum Re: Motion to Strike and Motion for Summary 
Judgment, and Response to Plaintiff's Motion to Strike. 
• Affidavit of Tracy L. Wright. 
• Plaintiff's Memorandum in Opposition to Defendant's Second Motion for 
Summary Judgment and Motion to Strike. 
• Affidavit of Linda Cook filed July 2, 2013. 
• Plaintiff's Motion to Strike. 
• Affidavit of Doug Schoon. 
• Affidavit of Jeffrey L. Chandler, DPM. 
• Affidavit of James F. Jacobson in Opposition to Defendant's Second Motion for 
Summary Judgment and Motion to Strike. 
• Plaintiff's Supplemental Memorandum in Opposition to Defendant's Second 
Motion for Summary Judgment. 
• Plaintiff's Motion to Reconsider. 
• Plaintiff's Memorandum in Support of Motion to Reconsider. 
• Affidavit of James F. Jacobson in Support of Plaintiff's Motion to Reconsider. 
• Affidavit of Jeffrey L. Chandler, DPM, In Support of Plaintiff's Motion To 
Reconsider. 
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• Defendants Stacie Peabody and Fingerprints Day Spa's Memorandum in 
Opposition to Plaintiff's Motion for Reconsideration. 
DATED this cIJ1f~ day of September, 2013. 
JACOBSON & JACOBSON, PLLC 
. 
B~~ 
Attorneys for Appellant 
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I HEREBY CERTIFY that on the i)Zf-thday of September, 2013, a true and correct copy 
of the foregoing was served upon the follow attorneys of record via method below: 
David W. Knotts; Tracy L. Wright 
Carey Perkins, LLP 
~ U.S. Mail, postage prepaid 
Capitol Park Plaza 
300 N. 61h Street, Ste. 200 
P. 0. Box 519 
Boise, ID 83701 
Attorneys for Defendant, Stacie Peabody 
and Fingerprints Day Spa 
NOTICE OF APPEAL - 4 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 529-0005 




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff-Appellant, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA, 
Defendant-Respondent, 
and 
LINDA COOK, individually, 
Defendant. 
Supreme Court Case No. 41446 
CERTIFICATE OF EXHIBITS 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 1st day of October, 2013. 
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IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff-Appellant, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA, 
Defendant-Respondent, 
and 
LINDA COOK, individually, 
Defendant. 
Supreme Court Case No. 41446 
CERTIFICATE OF SERVICE 
I, CHRJSTOPHER D. RlCH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD 
to each of the Attorneys of Record in this cause as follows: 
JAMES F. JACOBSON 
ATTORNEY FOR APPELLANT 
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Date of Service: OCT O l 2013 
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pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 
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David W. Knotts, ISB No. 3627 
Tracy L. Wright, ISB No. 8060 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 61h Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 
Attorneys for Defendant-Respondents 
Stacie Peabody and Fingerprints 
Day Spa 
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THE REPORTER (Tiffany Fisher) AND CLERK OF THE ABOVE ENTITLED COURT. 
REQUEST FOR ADDITIONAL TRANSCRIPT/RECORDS - 1 
000379
- ., 
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled 
proceeding hereby requests pursuant to Rule 19, l.A.R., the inclusion of the following 
material in the clerk's record in addition to that required to be included by the I.A. R. and 
the notice of appeal. Any additional transcript is to be provided in both hard copy and 
electric format: 
1. 04/25/2013 Motion for Summary Judgment; 
2. 04/25/2013 Memorandum in Support of Motion for Summary 
Judgment; 
3. 04/25/2013 Affidavit of Stacie Peabody; 
4. 05/21/2013 Defendants Stacie Peabody and Fingerprints Day Spa's 
Reply Memorandum in Support of Motion for Summary Judgment; 
5. 05/23/2013 Affidavit of Jeffrey L. Chandler DPM; 
6. 05/28/2013 Hearing result for Motion for Summary Judgment 
scheduled on 5/28/2013 4:00 PM; District Court (transcript); 
7. 05/30/2013 Order Granting Defendants' Motion for Summary 
Judgment on Count II of the Complaint; 
8. 06/04/2013 Affidavit of Doug Schoon; 
9. 07/15/2013 Hearing result for Motion Scheduled on 07/15/2013 10:00 
AM: District Court (transcript); 
10. 07/19/2013 Memorandum of Authority 1n Support of Defendants 
Motion for Summary Judgment; 
11. 08/06/2013 Stipulation to Dismiss Linda Cook; and 
12. 08/07/2013 Rule 54(b) Certificate. 
I certify that a copy of this request for additional transcript has been served 
to each Court reporter of whom a transcript is requested as named below at the addresses 
set out below and the estimated number of additional pages being requested is 100. 
REQUEST FOR ADDITIONAL TRANSCRIPT/RECORDS - 2 
000380
I further certify that this request for additional record has been served upon 
the clerk of the district court and upon all parties required to be served pursuant to Rule 
20. 
DATED this ~day of October, 2013. 
CAREY PERKINS LLP 
. Knotts, Of the Firm 
. Wright, Of the Firm 
eys for Defendant-
Respondents Stacie Peabody and 
Finger Prints Day Spa 
REQUEST FOR ADDITIONAL TRANSCRIPT/RECORDS - 3 
000381
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this t'\°"Th--day of October, 2013, I served a true 
and correct copy of the foregoing REQUEST FOR ADDITIONAL 
TRANSCRIPT/RECORDS by delivering the same to each of the following, by the method 
indicated below, addressed as follows: 
James F. Jacobson 
Robert W. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E. Franklin Rd., Ste. 110 
Meridian, Idaho 83642 
Telephone: (208) 884-1995 
Attorneys for Plaintiff-Appellant 
Jeffrey P. Heineman 
Heineman Law Office 
1501 Tyrell Lane 
Boise, Idaho 83706 
Telephone: (208) 343-5687 
Attorneys for Defendant Cook 
Margalit Z. Ryan 
Bauer & French 
ParkCenter Pointe 
1501 Tyrell Lane 
Post Office Box 2730 
Boise, Idaho 83701-2730 
Telephone: (208) 383-0090 
Attorneys for Defendant Cook 
Tiffany Fisher 
Ada County Courthouse 
200 W. Front Street 
Boise, Idaho 83702 
Telephone: (208) 287-7528 
Court Reporter 
Clerk of the District Court 
Ada County Courthouse 
200 W. Front Street 
Boise, Idaho 83702 
Telephone: (208) 287-7500 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 477-5210 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 947-9009 
[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 383-0412 
[ ] U.S. Mail, postage prepaid 
[X] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 287-6919 
[X] U.S. Mail, postag 
[ ] Hand-Delivered 
[ ] Overnight Ma· 
[ ] Facsimile ( 8) 287-6919 






----Nov - :; 2013 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TRACY SALES, individually, 
Plaintiff, 
vs. 
STACIE PEABODY, individually and doing 
business under the assumed name of 
FINGERPRINTS DAY SPA; and LINDA 
COOK, individually, 
Defendants. 
Case No. CVPI 12-06516 
AMENDED JUDGMENT 
Judgment is hereby entered in favor of Defendants Stacie Peabody and 
Fingerprints Day Spa, dismissing all of Plaintiffs claims. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED and this does order, 
adjudge and decree that Plaintiff takes nothing on her Complaint, and that costs be 
awarded to Defendant Peabody and Fingerprints Day Spa in the amount of $173.48. 
DATED this L/~ day of November 2013. 
AMENDED JUDGMENT - Page 1 
000383
. 1 • 
CERTIFICATE OF MAILING 
I hereby certify that on this ~ day of November 2013, I mailed (served) a 
true and correct copy of the within instrument to: 
James F. Jacobson 
JACOBSON & JACOBSON, PLLC 
660 E Franklin Rd, Ste 110 
Meridian, ID 83642 
Jeffrey P. Heineman 
Attorney at Law 
1501 Tyrell Lane 
Boise, ID 83706 
Margalit Z. Ryan 
BAUER & FRENCH 
PO Box 2730 
Boise, ID 83701-2730 
David W. Knotts 
Tracy L. Wright 
CAREY PERKINS, LLP 
PO Box 519 
Boise, ID 83701-0519 
AMENDEDJUDGMENT-Page2 
~U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Electronic Mail 
( ) Facsimile 
~ U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Electronic Mail 
( ) Facsimile 
()clU.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Electronic Mail 
( ) Facsimile 
kt U.S. Mail, Postage Prepaid 
1 ) Hand Delivered 
( ) Electronic Mail 
( ) Facsimile 
CHRISTOPHER D. RICH 
Clerk of the District Court 
By:~e Dep~ 
000384
TO: Clerk of the Court 
Idaho Supreme Court 
451 West State Street 
Boise, Idaho 83720 
(208) 334-2616 
N0._07-::-':"""'i~----B I ~....,.. FILED A.M. - • ""-4-1 P.M 
-----
NOV 15 2013 
CHRISTOPHER O. RICH, Clerk 
By BRADLEY J. THIES 
DEPUTY 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
- - - - - - - - - - - - - - - - - - - x Docket No. 41431 
TRACY SALES, individually, 
Plaintiff-Appellant, 
vs. 
STACIE PEABODY, individually and 
doing business udner the assumed name 




LINDA COOK, individually 
Defendant. 
- x 
NOTICE OF TRANSCRIPT OF 72 PAGES LODGED 
Appealed from. the District Court of the Fourth Judicial 
District of the State of Idaho, in and for the County of Ada, 
Honorable Melissa Moody, District Court Judge. 
This transcript contains: 05-28-13 
07-15-13 
DATE: November 15, 2013 
Motion to Suppress 
Motion to Suppress/ 
Motion to Strike 
Tiffany Court Reporter 
Officia Court Reporter, 
Judge Melissa Moody 
Ada County Courthouse 
Idaho Certified Shorthand Reporter No. 979 
Registered Professional Reporter 
